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Introduction
In 1989, the Solid Waste Authority of Palm Beach County spearheaded a
push to involve our Sheriff's Office in the effort to combat illegal waste
disposal in private and public areas. At the time few, but the local
agencies tasked with cleaning up the debris, recognized the actual harm
illegal disposal caused; It wasn't just the potential for pollution of the air
and water but the enormous financial loss the resulting clean-ups placed
upon the victims of environmental crimes. When we began implementing
an environmental investigations unit, it was agreed that education was as
important as the enforcement. A fellow professional has since expressed
this idea a little more eloquently. He said, "Education without enforcement is wishful thinking but enforcement without education is heavy
handed."
Those of you that are familiar with past editions of this booklet should
notice many changes, including more information about environmental
regulations, assistance with interview questions, web sites of interest and
a sample probable cause. These additions were brought about by the
increased understanding by the road patrol officer of the long term impact
environmental crimes have on the community. In short, you asked for it,
you got it.
As more law enforcement agencies shift to the community oriented
policing model and agencies search for effective tools, increased attention is being paid to the environmental field by law enforcement management. As community policing units work to clean up a neighborhood,
vacant lots are targets for future illegal disposal. Educating the community about environmental crimes and what to do often serves two
purposes:
• Some of the violators that truly didn't understand will adjust
their disposal practice.
• If the community knows something can be done about the piles
of debris, they will become your eyes & ears.
The fourth edition of this booklet continues our belief that the education
of road patrol personnel is one of the most important parts of any
environmental enforcement venture. Patrol personnel should use the
information in this publication as well as their discretion to implement
Florida's Environmental Control Laws. Some situations should be handled by civil inspectors and certain cases by the police. Criminal
enforcement is preferred when the violator's actions are willful, or with
knowing intent, or the result of reckless indifference or gross careless
disregard. When interviewing a violator we often ask, "Did you know

dumping that stuff was wrong?" The most common answer is, "I knew it
was wrong but I didn't know I could get arrested." This type of statement
not only shows knowledge and willfulness, but demonstrates need for
effective criminal enforcement.
Just like the thief, the con-man or even the drug dealer, environmental
criminals commit their crimes for money. Most of the time illegal disposal
is not an accident nor is it a victimless crime. The victims aren't just
those theoretical "future generations". They are here and now. Some of
the victims include government (you and me through taxes) in cases
involving public lands or facilities, the private property owner and legitimate businesses that can't compete with a rival company not paying the
costs to properly manage wastes.
This publication is designed to be a basic introduction to environmental
crimes. Due to ever changing laws, safety considerations and fluctuating
illegal waste disposal practices, the environmental investigations field
requires on-going training.
Road patrol personnel should seek the assistance of a trained environmental investigator in any situation that is beyond their training or
experience level in either safety or environmental law. The Florida
Department of Environmental Protection - Division of Law Enforcement
has criminal investigators attached to each FDEP district office. The
Florida Marine Patrol is a part of the FDEP and they also investigate
environmental crimes both on the water and inland as well. In addition,
environmental investigators can be found in many sheriffs' offices and
some municipal police departments.
Personnel safety is the first concern when responding to crimes involving
the illegal disposal of wastes. Do not exceed your level of safety training
when responding to an illegal disposal incident ... Know When To Get
Help & Get It! Basic safety information is provided later in this publication. The information in this booklet is not a substitute for the formal
training required by OSHA.

In the event that any of the procedures, practices, suggestions or
information in this publication are contrary to your agency's standard
operating procedures, written and/or verbal instructions given by your
agency, written and/or verbal instructions or practices of your local
prosecutor's office, or any of your area's local ordinances, rules or
regulations, check with your agency or prosecutor's office before taking
action.
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In October 1988, the Florida legislature enacted the felony portion of the
Florida Litter Law. The Florida Litter Law is one of the most effective
tools available to law enforcement in the battle against environmental
crimes and it is central to this book. This statute is so successful, many
other states have adopted similar versions.

FSS 403.413. Florida Litter Law.
(1) SHORT TITLE. This section may be
cited as the "Florida Litter law."

does not include a parachute or any other
device used primarily as safety equipment.
(e) "Commercial purpose" means for the
purpose of economic gain.

(2) DEFINITIONS. As used in this section:
(a) "Litter" means any garbage; rubbish;
trash; refuse; can; bottle; box; container;
paper; tobacco product; tire; appliance; mechanical equipment or part; building or construction material; tool; machinery; wood;
motor vehicle or motor vehicle part; vessel;
aircraft; farm machinery or equipment;
sludge from a waste treatment facility, water
supply treatment plant, or air pollution control facility; or substance in any form resulting from domestic, industrial, commercial,
mining, agricultural, or governmental operations.

(f) "Commercial vehicle" means a vehicle
that is owned or used by a business, corporation, association, partnership, or sole proprietorship or any other entity conducting business for a commercial purpose.

(g) "Dump" means to dump, throw, discard,
place, deposit, or dispose of.
(h) "Motor vehicle" means an automobile,
motorcycle, truck trailer, semitrailer, truck
tractor, or semitrailer combination or any
other vehicle that is powered by a motor.
(i) "Vessel" means a boat, barge, or airboat

(b) "Person" means any individual, firm,
sole proprietorship, partnership, corporation, or unincorporated association.
(c) "Law enforcement officer" means any
officer of the Florida Highway Patrol, a
county sheriffs department, a municipal law
enforcement department, a law enforcement
department of any other political subdivision, the department, or the Game and Fresh
Water Fish Commission. In addition, and
solely for the purposes of this section, "law
enforcement ofticer" means any employee of
a county or municipal park or recreation
department designated by the department
head as a litter enforcement officer.
(d) "Aircraft" means a motor vehicle or other
vehicle that is used or designed to fly but

or any other vehicle used for transportation
on water.
(3) RESPONSIBILITY OF LOCAL
GOVERNING BODY OF A COUNTY
OR MUNICIPALITY. The local governing
body of a county or a municipality shall
determine the training and qualifications of
any employee of the county or municipality
or any employee of the county or municipal
park or recreation department designated to
enforce the provisions of this section if the
designated employee is not a regular law
enforcement officer.
(4) DUMPING LITTER PROHIBITED.
Unless otherwise authorized by law or permit, it is unlawful for any person to dump
litter in any manner or amount:
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(a) In or on any public highway, road, street,
alley, or thoroughfare, including any portion
of the right-of-way thereof, or any other
public lands, except in containers or areas
lawfully provided therefor. When any litter
is thrown or discarded from a motor vehicle,
the operator or owner of the motor vehicle,
or both, shall be deemed in violation of this
section;
(b) In or on any freshwater lake, river, canal,
or stream or tidal or coastal water of the
state, including canals. When any litter is
thrown or discarded from a boat, the operator or owner of the boat, or both, shall be
deemed in violation of this section; or
(c) In or on any private property, unless
prior consent of the owner has been given
and unless such litter will not cause a public
nuisance or be in violation of any other state
or local law, rule, or regulation.

(5) DUMPING RAW HUMAN WASTE
PROHIBITED. Unless otherwise authorized by law or permit, it is unlawful for any
person to dump raw human waste from any
train, aircraft, motor vehicle, or vessel upon
the public or private lands or waters of the
state.

(6) PENALTIES; ENFORCEMENT.
(a) Any person who dumps litter in violation
of subsection (4) in an amount not exceeding 15 pounds in weight or 27 cubic feet in
volume and not for commercial purposes is
guilty of a noncriminal infraction, punishable by a civil penalty of $50. In addition,
the court may require the violator to pick up
litter or perform other labor commensurate
with the offense committed.
(b) Any person who dumps litter in violation
of subsection (4) in an amount exceeding IS
pounds in weight or 27 cubic feet in volume,
but not exceeding 500 pounds in weight or
100 cubic feet in volume and not for commercial purposes is guilty of a misdemeanor
of the first degree, punishable as provided in
s. 775.082 or s. 775.083. In addition, the
court shall require the violator to pick up
4

litter or perform other community service
commensurate with the offense committed.
Further, if the violation involves the use of a
motor vehicle, upon a finding of guilt,
whether or not adjudication is withheld or
whether imposition of sentence is withheld,
deferred, or suspended, the court shall forward a record of the finding to the Department of Highway Safety and Motor Vehicles, which shall record a penalty of three
points on the violator's driver's license pursuant to the point system established by s.
322.27.
(c) Any person who dumps litter in violation
of subsection (4) in an amount exceeding
500 pounds in weight or 100 cubic feet in
volume or in any quantity for commercial
purposes, or dumps litter which is a hazardous waste as defined in s. 403.703, is
guilty of a felony of the third degree, punishable as provided in s. 775.082 or s. 775.083.
In addition, the court may order the violator
to:
I. Remove or render harmless the litter that
he dumped in violation of this section;
2. Repair or restore property damaged by, or
pay damages for any damage arising out of,
his dumping litter in violation of this section; or
3. Perform public service relating to the
removal of litter dumped in violation of this
section or to the restoration of an area polluted by litter dumped in violation of this
section.
(d) A court may enjoin a violation of this
section.
(e) A motor vehicle, vessel, aircraft, container, crane, winch, or machine used to
dump litter that exceeds 500 pounds in
weight or 100 cubic feet in volume is declared contraband and is subject to forfeiture
in the same manner as provided in ss.
932.703 and 932.704.
(f) If a person sustains damages arising out

of a violation of this section that is punish-

able as a felony, a court, in a civil action for
such damages, shall order the person to pay
the injured party threefold the actual damages or $200, whichever amount is greater.
In addition, the court shall order the person
to pay the injured party's court costs and
attorney's fees. A final judgment rendered in
a criminal proceeding against a defendant
under this section estops the defendant from
asserting any issue in a subsequent civil
action under this paragraph which he would
be estopped from asserting if such judgment
were rendered in the civil action unless the
final judgment was based upon a plea of no
contest or nolo contendere.
(g) For the purposes of this section, if a
person dumps litter from a commercial vehicle, that person is presumed to have dumped
the litter for commercial purposes.
(h) In the criminal trial of a person charged
with violating this section, the state does not
have the burden of proving that the person
did not have the right or authority to dump
the litter or that litter dumped on private
property causes a public nuisance. The defendant has the burden of proving that he
had authority to dump the litter and that the
litter dumped does not cause a public nuisance.

section.
U) Any person who violates the provisions
of subsection (5) is guilty of a misdemeanor
of the second degree, punishable as provided
in s. 775.082 or s. 775.083; provided, however, that any person who dumps more than
500 pounds or more than 100 cubic feet of
raw human waste, or who dumps any quantity of such waste for commercial purposes,
is guilty of a felony of the third degree,
punishable as provided in paragraph (c).
ENFORCEMENT BY CERTAIN
COUNTY OR MUNICIPAL EMPLOYEES. Employees of counties or municipalities whose duty it is to ensure code compliance or to enforce codes and ordinances may
be designated by the governing body of the
county or the municipality to enforce the
provisions of this section. Designation of
such employees shall not provide the employees with the authority to bear arms or to
make arrests.
(7)

(8) ENFORCEMENT OF OTHER REGULA TIONS. This section does not limit the
authority of any state or local agency to
enforce other laws, rules, or ordinances relating to litter or solid waste management.

(i) It shall be the duty of all law enforcement
officers to enforce the provisions of this
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In .any criminal environmental investigation there are elements in sections (4), (5) and (6) of the Florida Litter Law that must be established and
articulated in a probable cause affidavit by the investigating officer in
order to show a violation of this statute.
What follows is a breakdown of the four elements in FSS 403.413(6c)
with suggestions on how they may be practically applied. It is necessary
to read all of the elements in this section to determine which element is
applicable to the particular type of investigation you are involved in. (See
Investigative Techniques)

WEIGHT
Any amount of litter/debris over 500 /bs. Usually a specific weight is
required. A receipt from a state certified weight scale is needed to satisfy
the criminal court. In some cases of like debris such as tires, it is
acceptable to weigh only a portion of the debris and then calculate the
total weight.
It is difficult in most cases to make an in-progress arrest based solely on
weight. Provisions must be made for the weighing of the trash. This can
be done by a governmental agency or the property owner. You may have
to be creative when it comes to getting the debris picked up and weighed.
However this is accomplished, the investigating officer must remember to
give detailed instructions to those involved with the clean-up so the
resulting weight receipt may be used as criminal evidence. Note: Most
landfills have certified scales.
Give these clean up procedures so the weight information can be used in
the criminal investigation:
1. Use an empty vehicle.
2. Pick up only the debris resulting from the violation being investigated.
3. Weigh the vehicle hauling the debris upon entering and exiting
the landfill.
4. Return the weight receipt obtained to the investigating officer.
5. Remember to get the required witness list information of those
who completed the clean up.
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Since in-progress arrests are difficult by weight, look to one of the other 3
elements listed. Even though the arrest may be made under one of the
other elements, it is still a good practice to follow through with a weight
receipt. The more elements of the felony section that are satisfied, the
stronger your case will be.

VOLUME
Any amount of Jitter/debris over 100 cubic feet. Cubic feet is the
length X width X height of the debris in feet. Generally the normal pick up
truck load is larger than this. Again, specific measurements must be
taken and then articulated in the probable cause. This element can often
be used to effect the in-progress arrest.

When measuring debris piles, it may be necessary to measure sections
and combine the calculations. The reason for this is quite simple, very
few debris piles are square or rectangular.

COMMERCIAL PURPOSE
Any amount of litter/debris from a commercial vehicle or that results
in financial gain for the suspect. Commercial vehicle is defined in
403.413(2f). The following should be articulated in the probable cause to
substantiate the commercial vehicle element: signs on vehicle, commercial vehicle 10 stickers, vehicle registered to a business, tool boxes, tools
and equipment, business paperwork, or any other supportive information.

Financial gain for the suspect is substantiated by evidence that
the suspect was paid to remove and/or dispose of the litter/debris that
was illegally dumped (i.e. check, cash, etc.). It may also be substantiated
by documenting the amount of money saved, therefore gained, by the
business as a result of not following proper disposal practices (i.e.
certified documentation from a solid waste management facility outlining
the costs involved in proper disposal).

HAZARDOUS WASTE
Any amount of hazardous waste as defined in FSS 403.703. The
safety of patrol personnel and the public should be the primary concern
in these situations. These are often dangerous situations and you are
advised to get the assistance of a Fire Rescue Hazardous Materials
Team. It must be emphasized that not all incidents involving the release
of hazardous material or waste are criminal in nature. The assistance of
trained environmental investigators and regulatory personnel capable of
7

collecting evidence, samples and obtaining laboratory analysis is required in order to build a criminal case. Most cases involving hazardous
waste are too complicated to facilitate an in progress arrest based on the
hazardous waste element.
In general, patrol personnel are not trained to a sufficient level to
safely conduct hazardous waste investigations. 29 Code of Federal
Regulations (CFR) 1910.120 addresses safety training for personnel
whose job description requires response to hazardous materials (waste)
situations. The basic Hazardous Substance DO's and DON'Ts included
in this publication address general initial response concerns for first
responders, but are not a substitute for formal training.
In some instances, patrol personnel may be
able to substantiate one of the other elements, such as commercial purpose, without
having to physically make contact with the
potentially hazardous waste. However, the
preferred method in hazardous waste situations is to have trained environmental investigators and regulatory personnel respond to
the scene. If this is not possible, gather what
you can through the Fire Rescue Haz Mat
Sniffers and Tasters Don't Last team, photographs from a distance and by
obtaining witnesses statements. Then, turn it a" over to the environmental investigator. If your agency does not have environmental investigators, contact the nearest Florida Marine Patrol District Office. FMP is part
of Florida Department of Environmental Protection - Division of Law
Enforcement and has personnel trained to investigate these type of
crimes.
Besides the safety factor, trained environmental investigative personnel
are needed to ascertain which Florida Statute or federal law best applies
to a particular case. Even though the Utter Law is one of the more easily
understood environmental statutes in Florida, hazardous waste issues
demonstrate the complexities of applying environmental laws.

Know when to get help & Get it.
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Before addressing some of the other basic environmental laws that may be
useful to patrol personnel, let's review some commonly used terms and
definitions.
These are but a few of the definitions found in FSS 403 and FAC 62-701.
Many of these are included with the FAC 62-701 portion in the FDEP Civil
Rules & Regulation section of this booklet.
These definitions are correct at the time of publication, but are subject to
change. Check with your local Florida Department of Environmental Protection District Office for updates.
FSS 403.703 DEFINITIONS
(19) "Disposal" means the discharge, deposit, injection, dumping, spilling, leaking, or placing
of any solid waste or hazardous waste into or upon any land or water so that such solid waste
or hazardous waste or any constituents thereof may enter other lands or be emitted into the air
or discharged into any waters, induding groundwaters, or otherwise enter the environment.
(21) "Hazardous waste" means solid waste, or a combination of solid wastes, which, because
of its quantity, concentration, or physical, chemical, or infectious characteristics, may cause, or
significantly contribute to, an increase in mortality or an increase in serious irreversible or
incapacitating reversible illness or may pose a substantial present or potential hazard to human
health or the environment when improperly transported, disposed of, stored, treated, or
otherwise managed. The term does not include human remains that are disposed of by persons
licensed under chapter 470.
(26) "Storage" means the containment or holding of a hazardous waste, either on a temporary
basis or for a period of years, in such a manner as not to constitute disposal of such hazardous
waste.
(27) "Transport" means the movement of hazardous waste from the point of generation or
point of entry into the state to any offsite intermediate points and to the point of offsite
ultimate disposal, storage, treatment, or exit from the state.
FSS 403.031 DEFINITIONS
(7) "Pollution" is the presence in the outdoor atmosphere or waters of the state of any
substances, contaminants, noise, or manmade or man-induced impairment of air or waters or
alteration of the chemical, physical, biological, or radiological integrity of air or water in
quantities or at levels which are or may be potentially harmful or injurious to human health or
welfare, animal or plant life, or property or which unreasonably interfere with the enjoyment
of life or property, including outdoor recreation unless authorized by applicable law.
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FSS 386.051 is useful in situations where tire storage has gone
unchecked, or any large quantity of stagnant or free standing water is
allowed to develop or in cases involving septic waste or other condition
health officials determine could have the potential to adversely effect
public health.
Unlike Florida's pollution laws, this statute does not require evidence of
injury before law enforcement officials can make a case. The conditions
simply must be capable of creating a health nuisance. Depending on the
situation and the status of the violator, having the Health Department
pursue the case civilly is also an option. Although not required, we
generally look for documentation of the violator's knowledge. For example:
•
•
•
•
•

Notices of Violation for similar situations
Knowing disregard of other regulations such as the Waste Tire Rule
Disregard for other laws that resulted in a nuisance injurious to health
Ignoring "industry standards"
Neglecting employee efforts to correct situations; etc.

Make sure you obtain an affidavit from Health Department official(s)
describing their observations and professional conclusions. In cases
involving mosquitoes, it is a good idea to include other agencies such as
the local mosquito control department. It is best to have them available
on scene to identify the type of mosquito. You should also obtain
affidavits from them.
This statute also plays an important function when applying Florida's
Litter Law. Remember ... FSS 403.413 (4c)?

Section 386.041
NUISANCES INJURIOUS TO HEALTH.
(I) The following conditions existing, permitted, maintained, kept, or caused by any individual, municipal organization, or corporation, governmental or private, shall constitute
prima facie evidence of maintaining a nuisance injurious to health:
(a) Untreated or improperly treated human
waste, garbage, offal, dead animals, or dan10

gerous waste materials from manufacturing
processes harmful to human or animal life
and air pollutants, gases, and noisome odors
which are harmful to human or animal life.
(b) Improperly built or maintained septic
tanks, water closets, or privies.
(c) The keeping of diseased animals dangerous to human health.
(d) Unclean or filthy places where animals

are slaughtered.
of this chapter.
(e) The creation, maintenance, or causing of History: s. 2, ch. 63-64; ss. 19, 35, ch. 69any condition capable of breeding flies, \06; s. ISO, ch. 77-147.
mosquitoes, or other arthropods capable of
transmitting diseases, directly or indirectly to ~==============~
humans.

•.
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(f) Any other condition determined to be a

sanitary nuisance as defined in s. 386.0 I.
(2) The Department of Health and Rehabilitative Services, its agents and deputies, or local
health authorities are authorized to investigate any condition or alleged nuisance in any
city, town, or place within the state, and if
such condition is determined to constitute a
sanitary nuisance, they may take such action
to abate the said nuisance
condition in accordance with the provisions

.

Section.386.051
NUISANCES INJURIOUS TO HEALTH,
PENALTY. --Any person found guilty of creating, keeping,
or maintaining a nuisance injurious to
health shall be guilty of a misdemeanor of the
second degree, punishable as provided
in s. 775.082 or s. 775.083.

•.. < ••.. •••.••.••.••••••••

FSS 403.161 encompasses misdemeanor and felony pollution as well as
violation of FDEP regulations, false statements or records, tampering
with a monitoring device and failure to report a discharge. Although most
of the criminal violations in this section are misdemeanors, the legislature
enhanced the penalties to ensure immediate and continued compliance.
This statute is a very effective tool when properly applied by a criminal
investigator, with the technical assistance of the appropriate regulator.
FSS 403.161 PROHIBITIONS, VIOLA- authority.
(c) To knowingly make any false statement,
TIONS, PENALTY, INTENT.
representation, or certification in any applica(I) It shall be a violation of this chapter, and tion, record, report, plan, or other document
it shall be prohibited for any person:
filed or required to be maintained under this
(a) To cause pollution, except as otherwise chapter, or to falsify, tamper with, or knowprovided in this chapter, so as to harm or ingly render inaccurate any monitoring device
injure human health or welfare, animal, plant, or method require to be maintained under this
chapter or by any permit, rule, regulation, or
or aquatic life or property.
(b) To fail to obtain any permit required by order issued under this chapter.
this chapter or by rule or regulation, or to (d) For any person who owns or operates a
violate or fail to comply with any rule, regula- facility to fail to report to the representative of
tion, order, permit, or certification adopted or the department, as established by department
issued by the department pursuant to its lawful rule, within one working day of discovery of a
11

release of hazardous substances from the
facility if the owner or operator is required
to report the release to the United States
Environmental Protection Agency in accordance with 42 U.S.C. s. 9603.
(2) Whoever commits a violation specified
in subsection (I) is liable to the state for any
damage caused and for civil penalties as
provided in s. 403.141.
(3) Any person who willfully commits a
violation specified in paragraph (I )(a) is
guilty of a felony of third degree punishable
as provided in ss. 775.082(3)(d) and
775.083(1)(g) by a fine of not more than
$50,000 or by imprisonment for 5 years, or
by both, for each offense. Each day during
any portion of which such violation occurs
constitutes a separate offense.

specified in paragraph (I)(a) due to reckless
indifference or gross careless disregard is
guilty of a misdemeanor of the second degree, punishable as provided in ss.
775.082(4)(b) and 775.083(1)(g) by a fine
of not more than $5,000 or by 60 days in
jail, or by both, for each offense.
(5) Any person who willfully commits a
violation specified in paragraph (I )(b) or
paragraph (I)(c) is guilty of a misdemeanor
of the first degree punishable as provided in
ss. 775.082(4)(a) and 775.083(1)(g) by a
fine of not more than $10,000 or by 6
months in jail, or by both for each offense.
(6) It is the legislative intent that the civil
penalties and criminal fines imposed by the
court be of such amount as to ensure immediate and continued compliance with this
section.

(4) Any person who commits a violation

Since the combining of paragraphs to determine the charge is not a
common occurrence for many patrol personnel, I have written out the
criminal violations that are found in FSS 403.161 to assist you.

FELONY
FSS 403.161 (1a)(3)
Willful Causing Of Pollution So As To Harm Or Injure
Human Health Or Welfare, Animal, Plant, Or Aquatic Life Or Property

MISDEMEANOR
FSS 403.161 (1a)(4)
Causing Of Pollution So As To Harm Or Injure Human
Health Or Welfare, Animal, Plant, Or Aquatic Life Or Property Due To Reckless
Indifference Or Gross Careless Disregard

See Author's Note, the same requirements apply as in the felony section.
FSS 403.161 (1b)(5)
Willfully Fail To Obtain Any Required Florida Department Of Environmental Protection (FDEP) Permit Or To Willfully Fail To
Comply With With Any Rule, Regulation, Order, Permit, Or Certification
Adopted Or Issued By The FDEP
12

FSS 403.161 (1c)(5)
Knowingly Make Any False Statement, Representation, Certification In Any Application, Record, Report, Plan, Or Other Document
Filed Or Required To Be Maintained Under This Chapter
FSS 403.161 (1c)(5)
Falsify, Tamper With, Or Knowingly Render Inaccurate Any Monitoring Device Or Method Required To Be Maintained Under This
Chapter Or By Any Permit, Rule, Regulation, Or Order Issued Under This
Chapter

Pollution
It is possible for a discharged substance to be a pollutant and not a
hazardous waste. Used oil is a good example of this. In Florida, used oil
is not considered a hazardous waste. However, it is a pollutant that can
cause harm or injury. Once the patrol officer has determined the
potential for a pollution case, I strongly suggest contacting a trained
environmental investigator.
A law enforcement officer must show some type of "harm or injury" to
human health or welfare, animal, plant, or aquatic life or property, when
applying the pollution portion of FSS 403.161. This can be documented
with photos, analysis of samples or some other means. The harm or
injury must then be well articulated in the probable cause affidavit. It is
common in pollution investigations for law enforcement to get caught up
in the size of the discharge / pollution and ignore or miss the harm
caused. The size of the discharge may play well on the evening news,
but bear in mind, the criminal statute addresses pollution "so as to harm
or injure". Your investigation must substantiate the harm or injury.
The assistance of civil environmental regulators or other persons qualified to collect the appropriate sample will also be needed. The sample
collection team must be aware of and follow the proper E.P.A. sampling
protocol.
Regardless of whether misdemeanor or felony causing of pollution is
charged, the criminal statute requires the establishment of harm or injury
in either case.
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Harm and injury can be articulated through:
• Documentation of harm to surrounding vegetation using photographs
and soil/vegetation samples. See Sampling later in this booklet.
• The use of court qualified expert(s).

Don't stop with just the physical evidence. Interviews make or break
most pollution cases. In one case, an employee interview turned up
documentation the company knew there was a potential for discharge
because of preventative actions the company had taken at another
location to contain similar spills.
Felony pollution is caused by a willful action. This does not mean the
violator knew there would be harm or injury but that the action was willful.
For example, in one case, a violator fashioned several tools so he could
siphon waste from a drum to a 5 gallon bucket. He then carried the
bucket across a parking lot to pour along a hedge. These types of
actions document a willful violation.
Misdemeanor pollution is caused by actions showing reckless indifference or gross careless disregard. An example of this might be the
automotive shop or salvage yard that collects used oil from vehicles in
open 5 gallon buckets and has a practice of leaving them outside.
Rainwater overflows the containers and the resulting discharge causes
harm or injury. On the surface this may satisfy the misdemeanor violation
but there may be other information that could substantiate a felony, such
as prior knowledge. It is also possible that circumstances may dictate the
incident be addressed by the civil regulator
instead.

The difference between felony or misdemeanor pollution can be slight and is often a
judgment call made by the prosecution team,
rather than by the investigator alone. When
investigating pollution cases, keep an open
mind, gather all the evidence using qualified
personnel, and only then, analyze what you
have.
Since your initial observations, photographs and interview notes may be
turned over to an environmental investigator for follow up, be thorough;
the ultimate determination whether it is a felony or misdemeanor case
can hinge on the initial evidence gathering.
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Violations of FDEP Regulations, False Statements &
Tampering with Monitoring Devicesl Methods
FDEP rules can be found in the Florida Administrative Code (FAC) Title
62. It is paramount that road patrol personnel realize FACs are administrative codes and therefore regulatory (civil
not criminal). The approach the Florida
Legislature took to involve law enforcement in cases involving willful violation
was
to
enact
section
of
FSS
403.161 (1 b)( 5). Persons who "willfully"
violate any portion of a FDEP rule, regulation, permit, etc., may also violate the
criminal section of FSS 403.161 (1 b)(5).
This is a misdemeanor punishable by not
more than $10,000 fine or by 6 months in
jailor both. Remember, because the
FAC's are regulatory, you must charge the
suspect with violating Section 403.161 (1 b)(5) and then properly reference the FAC rule that has been violated in the probable cause.

In these type of cases, no matter what rule, regulation, permit or
other document is referenced in the probable cause, the criminal
statute remains FSS 403. 161(1b)(5}.
Since these violations are misdemeanors, if the incident does not occur
in the presence of a law enforcement officer, the state attorney's office
must be contacted for a capias. In either instance, it will be helpful to
submit copies of FSS 403.161 and the FAC violated with your case, as
this may be unfamiliar territory to many state's attorneys and judges.
When interpreting FDEP rules, our experience has been that judges
prefer that FDEP rules be interpreted by appropriate FDEP program staff,
rather than by others. During our investigations we work with local, state
and federal civil regulators. However, when documenting FDEP rule or
regulation violations we seek supporting affidavits from FDEP personnel
specifically, because this statute focuses on FDEP rules and regulations.
In jurisdictions where the local program has been delegated authority by
FDEP, get affidavits from both FDEP and local program regulators, if
they are involved.
In order for an act to be a criminal violation of FDEP rules, regulations,
permits, etc., the act must be "willful". Remember, willful does not require
that the violator have knowledge that their action would be a crime, but it
does help in court room presentation if knowledge of a crime can be
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shown as well. This can be articulated by:
• past similar acts, or
• investigative interviews, or
• because the actions are so unreasonable or violate common industry
standards.
For example, the Used Oil regulations state, in part, "No person shall
discharge used oil to soils ... " As well as being an industry standard, it is
easy for any reasonable person to recognize the misdeed of deliberate
discharge or the failure of a person to act once aware of a discharge of
used oil.
There are portions of FAC's provided in the next section as a reference to
familiarize patrol personnel with the issues the FDEP FAC's address.
The included text portions are current at time of publication.
FDEP rules and regulations are subject to frequent changes. It is
the responsibility of the individual law enforcement officer to verify
that the laws, statutes, rules, regulations, etc., have not changed
prior to making an arrest. Updated copies of the regulations can be
obtained through the local FDEP District office.

Now let's look at some of the more common Department of Environmental Protection rules and regulations.
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NOTE: This is only a brief overview. These are excerpts from the
regulations to aid patrol personnel in the field. The regulations
are revised continuously. Check with the FDEP before taking action
on any suspected violation at a particular facility to verify the permit
status and any special condition at the site in question.

PERMITS
FAC 62-4
62-4.030 General Prohibition. Any stationary installation which will reasonably be
expected to be a source of pollution shall not be operated, maintained, constructed, expanded,
or modified without the appropriate and valid permits issued by the Department, unless the
source is exempted by Department rule. The Department may issue a permit only after it
receives reasonable assurance that the installation will not cause pollution in violation of any
of the provisions of Chapter 403, F.S., or the rules promulgated thereunder. A permitted
installation may only be operated, maintained, constructed, expanded or modified in a manner
that is consistent with the terms of the permit.
62-4.040 Exemptions.
(1) The following installations are exempted from the permit requirements of this chapter.
The following exemptions do not relieve any installation from any other requirements of
Chapter 403, F.S., or rules of the Department. Other installations may be exempted under
other chapters of Title 62.
(a) Structural changes which will not change the quality, nature or quantity of air and water
contaminant emissions or discharges or which will not cause pollution.
(b) Any existing or proposed installation which the Department shall determine does not or
will not cause the issuance of air or water contaminants in sufficient quantity, with respect to
its character, quality or content, and the circumstances surrounding its location, use and
operation, as to contribute significantly to the pollution problems within the state, so that the
regulation thereof is not reasonably justified. Such a determination is agency action and is
subject to Chapter 120, F.S. Such determination shall be made in writing and filed by the
Department as a public record. Such determination may be revoked if the installation is
substantially modified or the basis for the exemption is determined to be materially incorrect.

Hazardous Substance Release Notification
FAC 62-150
62-150.200 Definitions. As used in this chapter the following terms shall have the following
meanings. These definitions are substantially equivalent to those set forth for these terms in 42
U.S.C. §9601 (1986).
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(1) "Facility" means (a) any building, structure, installation, equipment, pipe or pipeline
(including any pipe into a sewer or publicly owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor vehicle, rolling stock, or aircraft; or (b)
any site or area where a hazardous substance has been deposited, stored, disposed of, or
placed, or otherwise come to be located; but does not include any consumer product in
consumer use or any vessel.
(2) ''Hazardous Substance" means any substance which is defined as a hazardous substance in
42 U.S.C. §9601(14) and which is designated as a hazardous substance in 40 C.F.R. §302.4
(1987).
(3) "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing into the environment (including the
abandonment or discarding of barrels, containers, and other closed receptacles containing any
hazardous substance or pollutant or contaminant), but excludes (a) any release which results in
exposure to persons solely within a workplace, with respect to a claim which such persons may
assert against the employer of such persons; (b) emissions from the engine exhaust of a motor
vehicle rolling stock, aircraft, vessel, or pipeline pumping station engine; (c) release of source,
byproduct, or special nuclear material from a nuclear incident, as those terms are defined in the
Atomic Energy Act of 1954 [42 U.S.C.S.
§§2011 et seq.]; (d) the normal application of fertilizer or pesticide; (e) any release which is
specifically authorized pursuant to a state or federal permit; and (1) any other release which is
exempt from reporting requirements established under 42 U.S.C. §9603(a).
(4) "Reportable Quantity" means that quantity, as set forth in Table 302.4 at 40 c.F.R.
§302.4, the release of which requires notification pursuant to this chapter.

62-150.300 Notification Requirements.
(I) Any owner or operator of a facility who has knowledge of any release of a hazardous
substance from a facility in a quantity equal to or exceeding the reportable quantity in any
24-hour period shall notify the Department by calling the State Warning Point Number, (904)
488-1320, within one working day of discovery of the release.

Author's Note: The telephone number has changed to an 800 exchange and is list on the contacts page.

OPEN BURNING AND FROST PROTECTION FIRES
FAC 62-256
62-256.200 Definitions. The following words, phrases, or terms when used in this chapter
shall, unless the content otherwise indicates, have the following meanings:
(2) "Air pollution" is the presence in the outdoor atmosphere of the state of anyone or more
substances or contaminants in quantities which are or may be potentially harmful or injurious
to human health or welfare, animal or plant life, or property, or unreasonably interfere with the
enjoyment of life or property, including outdoor recreation.
(4) "Approved fuel" shall mean fuel approved by the Department to emit or release a
minimum of pollutants when burned.
(5) "Clean dry wood" means wood (including lighter pine), lumber or tree and shrub trunks,
branches, and limbs which are free of paint, pentachlorophenol, creosote, tar, asphalt, or other
wood preservatives and which when burned does not emit excessive visible emissions.
(8) "Excessive visible emissions" are air pollutants emitted in such quantity as to obscure an
observer's view to a degree equal to or greater than Number Two (or 40 percent opacity) on the
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Ringelmann Smoke Chart as published in the U.S. Bureau of Mines Information Circular No.
7718.
(10) "Garbage" means all kitchen and table food waste, animal or vegetative waste that is
attendant with or results from the storage, packaging, preparation, cooking or handling of food
materials.
(12) "Land clearing debris" is uprooted or cleared vegetation resulting from a land clearing
operation and does not include yard trash.
(16) "Nuisance" means any open burning activity which is potentially harmful or injurious to
human health or property or which is annoying or offensive to occupants of three or more
occupied residences.
(17) "Open burning" means the burning of any matter in such a manner that the products of
combustion resulting from the burning are emitted directly into the outdoor atmosphere
without passing through a stack or chimney.
(18) "Open field" means any location in a well ventilated cleared area that is at least 200 feet
in all directions from any wooded area or occupied building(s), and 100 feet from any public
road.
(19) "Outdoor heating device" means any apparatus, machine, equipment, or other contrivance in which is burned any type of fuel capable of producing air pollution, used outdoors
for the purpose of giving protection from cold or frosts.
(22) "Sunset" is official sunset as set forth by the U.S. Naval Observatory (tables are available
at National Weather Service offices).
(23) "Trash" means construction or demolition debris, and other debris such as paper,
cardboard, cloth, glass, street sweepings, vehicle tires and other like matter.
(24) ''Waste pesticide containers" means any containers made of combustible materials,
including but not limited to paper, plastic, or burlap, which formerly contained pesticides and
which the manufacturer or formulator provided as an end user conveyance for the specified
product.
(25) "Yard trash" means vegetative matter resulting from landscaping and yard maintenance
operations and includes materials such as tree and shrub trimmings, grass clippings, palm
fronds, trees and tree stumps.
62-256.300 Prohibitions.
(1) Any open burning not specifically allowed by this chapter or by Florida Administrative
Code Chapter 51-2 is prohibited. No person shall ignite, cause to be ignited, permit to be
ignited, any material which will result in any prohibited open burning as defined in this
section; nor shall any person suffer, allow, bum, conduct or maintain any prohibited open
burning. The Division of Forestry or any authorized fire control agency empowered by law or
ordinance to extinguiSh unlawful burning may extinguiSh or cause to be extinguished, any fire
that is unauthorized or does not comply with this rule. Any person responsible for unlawful
open burning shall bear any applicable costs involved in extinguishing the fire.
(2) No person shall use or operate any outdoor heating device or bum any unapproved fuel for
cold or frost protection except as provided in this chapter.
(3) The open burning of tires, rubber material, Bunker C residual oil, asphalt, roofing
material, tar, railroad cross ties, other creosoted lumber, plastics except for polyethelene black
plastic mulch used in agriculture, garbage, or trash other than yard trash and household paper
products is prohibited. Open burning of yard trash and household paper products is prohibited
except as provided in Florida Administrative Code Rule 62-256.700(1). Open burning of
waste pesticide containers is prohibited except as provided in Florida Administrative Code
Rule 62-256.700(6).
(5) Open burning within one thousand (1000) feet of any active runway of a Department of
Transportation approved public airport is prohibited. The Division of Forestry or any fire
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control agency authorized by law or ordinance to extinguish unlawful burning may extinguish
or cause to be extinguished, any open burning that is within one thousand (\000) feet of an
active airport runway that reduces or potentially reduces visibility at the airport.
(8) Open burning which reduces visibility on public roadways to less than one thousand
(1000) feet is prohibited.
(9) Nothing in this chapter may be construed to allow open burning which violates other laws,
rules, regulations, or ordinances.

62-256.600 Industrial, Commercial, Municipal, and Research Open Burning.
Open burning in connection with industrial, commercial, or municipal operations is prohibited, except when the open burning is determined by the Department to be the only feasible
method of operation and prior approval is obtained from the Department, or when an
emergency exists which requires immediate action to protect human health and safety, or in
connection with county or municipal operations to burn hurricane, tornado, fire, or other
disaster generated yard trash using an Air Curtain Incinerator as specified in Florida Administrative Code Rule 62-256.500(2).

MOTOR VEHICLE AIR CONDITIONING REFRIGERANT
RECOVERY AND RECYCLING
FAC 62-281
62-281.100 Purpose, Scope, and Compliance Requirements for Affected Establishments.
The Department of Environmental Protection adopts this chapter to administer a program to
ensure the installation and proper use of motor vehicle refrigerant recycling equipment and to
certify establishments and assure persons are trained in the use of that equipment. The intent
of this program is to reduce the release of chlorofluorocarbons (CFCs) to the atmosphere each
year in Florida by preventing leakage and disposal of refrigerants from motor vehicle air
conditioners. For purposes of this chapter, all the definitions of 40 C.F.R. Part 82 shall apply,
except as specifically noted.
(1) Affected establishments are those establishments performing for consideration any service
involving refrigerants as defined at 40 C.F.R. Section 82.32, or who are persons performing
service or repair of an MVAC-like appliance as defined at 40 C.F.R. Section 82.152.
(2) Each affected establishment shall comply with all the applicable requirements of 40 C.F.R.
Part 82, Subpart B, or 40 C.F.R. Part 82, Subpart F, hereby incorporated by reference.
(3) Certification pursuant to 40 C.F.R. Section 82.40, or certification pursuant to 40 C.F.R.
82.161, shall be deemed sufficient for purposes of Section 325.223(2), F.S.
(4) Certification pursuant to 40 C.ER. Section 82.40, or certification pursuant to 40 C.F.R.
82.161, shall also be deemed sufficient for purposes of Section 325.223(7), F.S. The
certification shall be retained on-site for review by the Department or its designee upon
request.

Author's Note: Document the events and get assistance from the
proper regulatory agency or a trained environmental investigator,
when you encounter these situations.
Bottomline is can't release Freon from a motor vehicle system. Must
properly capture and recycle or dispose of. Please note, the statute,
Section 325.221-223, F.S., does not contain a criminal penalty. FSS
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\VETLANDS ISSUES
Get assistance before taking any action. This includes Dl'edge
and Fill Activities. A tnlincd envil'onrnental investigator would
not approach wetlands cases without the assistance of expel"ienced
wetlands regulatory personnel.

I did not provide YOLI allY rules or regulations on wetlands because it
is an area of enforcement that requires a f:'1ir amount of expertise and
experience.
The facl thall didn't refer you to specific areas of the law does not
take away from the importance of the protection of our wetland areas.
Some activ'ifies are allowed in these areas: some require regulatory
permits or state lands leases; and sOllle activities are prohibited.
Patrol personnel are encouraged to conlact their local FDI·:P District
Office Environmental Resource Program to get answers to questions
or report suspected violations involv ing destruction of wetlands areas,
trimming of mangroves, dredge and fill activities. or other prohibited
or regulated activ ilies in wetlands.

Get assistance before proceeding!

ENVIRONMENTAL RESOURCE PROG RA:\-I ACTIVITIES
Chapter 37.1. LS. authorizes and directs DLP to control and prohibit
r'nllulioll nfwater resources of the State. Dredge ancl Fill activities in
\vetland" rail under I·DLP·s EIl\ iWllI1lenlal Resource Permitting program
(LR.P).I·ailure to obtain an LRP permit is a violationl,rSectioll 373.430.
I.S. lhe activities that require a permit are Il,um! in I:\C Rule 62-343.050:
·· ... including dredging or lilling ill. Oil. or over \\etlancls and other surface
\\akr~ ... ".
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SOLID WASTE MANAGEMENT FACILITIES
FAC 62-701
62-701.200 Definitions. The following words, phrases or terms as used in Chapters 62-701
through 62-722, F.A.C., unless the context indicates otherwise, shall have the following
meaning:
(14) "Clean debris" means any solid waste which is virtually inert, which is not a pollution
threat to ground water or surface waters, is not a fire hazard, and is likely to retain its physical
and chemical structure under expected conditions of disposal or use. The term includes brick,
glass, ceramics, and uncontaminated concrete including embedded pipe or steel.
(25) "Construction and demolition debris" means discarded materials generally considered
to be not water soluble and non-hazardous in nature, including but not limited to steel, glass,
brick, concrete, asphalt material, pipe, gypsum wallboard, and lumber, from the construction
or destruction of a structure as part of a construction or demolition project or from the
renovation of a structure, including such debris from construction of structures at a site remote
from the construction or demolition project site. The term includes rocks, soils, tree remains,
trees, and other vegetative matter which normally results from land clearing or land development operations for a construction project; clean cardboard, paper, plastic, wood, and metal
scraps from a construction project; effective January I, 1997, except as provided in Section
403.707(13)0), F.S., unpainted, non-treated wood scraps from facilities manufacturing materials used for construction of structures or their components and unpainted, non-treated wood
pallets provided the wood scraps and pallets are separated from other solid waste where
generated and the generator of such wood scraps or pallets implements reasonable practices of
the generating industry to minimize the commingling of wood scraps or pallets with other
solid waste; and de minimis amounts of other nonhazardous wastes that are generated at
construction or demolition projects, provided such amounts are consistent with best management practices of the construction and demolition industries. Mixing of construction and
demolition debris with other types of solid waste will cause it to be classified as other than
construction and demolition debris.
(28) "Department" means the State of Florida Department of Environmental Protection.
(30) "Disease vectors" means any rodents, flies, mosquitoes, or other animals, including
insects, capable of transmitting disease to humans.
(32) "Disposal" means the discharge, deposit, injection, dumping, spilling, leaking, or
placing of any solid waste into or upon any land or water so that such solid waste or any
constituent thereof may enter other lands or be emitted into the air or discharged into any
waters, including ground waters, or otherwise enter the environment.
(34) "Facility" means all contiguous land and structures, other appurtenances, and improvements on the land used for solid waste management.
(39) "Garbage" means all kitchen and table food waste, and animal or vegetative waste that
is attendant with or results from the storage, preparation, cooking, or handling of food
materials.
(47) "Ground water" means water beneath the surface of the ground within a zone of
saturation, whether or not it is flowing through known and definite channels.
(48) "Hazardous waste" means a solid waste regulated by the Department as a hazardous
waste pursuant to Chapter 62-730, F.A.C.
(50) "Household waste" means any solid waste, including garbage, trash, and sanitary waste
in septic tanks, derived from households, including single and multiple residences, hotels and
motels, bunkhouses, ranger stations, crew quarters, campgrounds, picnic grounds, and day-use
recreation areas.
(57) "Landfill" means a solid waste disposal facility, which is an area of land or an
excavation where wastes are or have been placed for disposal, for which a permit, other than a
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general permit, is required by Section 403.707, F.S. This term shall not include:
(a) A land spreading site; or
(b) A surface impoundment; or
(c) An injection well defined under and subject to the provisions of Chapter 62-28, F.A.C.
(59) "Leachate" means liquid that has passed through or emerged from solid waste and may
contain soluble, suspended or miscible materials.
(61) "Lined landfill" means a landfill constructed with a liner made of synthetic materials,
low-permeability soils, or a combination of these materials, which has been permitted by the
Department, and which met the Department's landfill design criteria specified in this chapter
or previous versions of this chapter at the time of permitting.
(75) "Normal farming operations" means the customary and generally accepted activities,
practices, and procedures that farmers adopt, use, or engage in during the production and
preparation for market of poultry, livestock, and associated farm products; and in the
production, harvesting, or packaging of agricultural crops which include agronomic, horticultural, and silvicultural crops. Included is the management, collection, storage, composting,
transportation, and utilization of organic agricultural waste, manure, and materials solely
derived from agricultural crops.
(76) "Oily wastes" means those materials which are mixed with used oil and have become
separated from that used oil. Oily wastes also means materials, including wastewaters,
centrifuge solids, filter residues or sludges, bottom sediments, tank bottoms, and sorbents
which have come into contact with, and have been contaminated by, used oil and may be
appropriately tested and discarded in a manner which is in compliance with other state and
local requirements.
(78) "On-site" means on the same or geographically contiguous property, which may be
divided by public or private right-of-way.
(79) "Open burning" means the burning of any material under such conditions that the
products of combustion are emitted directly into the atmosphere.
(80) "Operator" means any person, including the owner, who is principally engaged in, and
is in charge of, the actual operation, supervision, and maintenance of a solid waste management facility.
(81) "Person" means any and all persons, natural or artificial, including any individual, firm,
or association; any municipal or private corporation organized or existing under the laws of
Florida or any other state; any county of this state; and any governmental agency of this state
or the Federal Government.
(86) ''Processed tire" means a tire that has been treated mechanically, chemically, or thermally
so that the resulting material is a marketable product or is suitable for proper disposal.
(90) "Public used oil collection center" means:
(a) An automotive service facility or government-sponsored collection facility which accepts
for disposal small quantities of used oil from households; or
(b) A facility which stores used oil in above-ground tanks which are approved by the
Department, and which accepts small quantities of used oil from households.
(91) "Quantity of tires" means either weight, volume, or actual number of tires. For
purposes of Chapter 62-711, F.A.C., assume that, for passenger tires, there are 100 tires per
ton and 10 tires per cubic yard and that, for truck tires, there are 20 tires per ton.
(98) "Sanitary nuisance" means a condition created by any person, or the keeping,
maintaining, propagation, existence, or permitting of anything by a person by which the health
or lives of individuals may be threatened or impaired, or by which disease may be caused or
transmitted.
(100) "Site" means the area of land or water within the property boundaries of a solid waste
management facility where one or more solid waste processing, resource recovery, recycling,
storage, or disposal areas are located.
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(102) "Solid waste" means: sludge unregulated under the federal Clean Water Act or Clean
Air Act; sludge from a waste treatment works, water supply treatment plant, or air pollution
control facility; or garbage, rubbish, refuse, special waste, or other discarded material,
including solid, liquid, semisolid, or contained gaseous material resulting from domestic,
industrial, commercial, mining, agricultural, or governmental operations. Materials not
regulated as solid waste pursuant to this Chapter are: recovered materials; nuclear source or
byproduct materials regulated under Chapter 404, F.S., or under the Federal Atomic Energy
Act of 1954 as amended; suspended or dissolved materials in domestic sewage effluent or
irrigation return flows, or other regulated point source discharges; regulated air emissions; and
fluids or wastes associated with natural gas or crude oil exploration or production.
(104) "Solid waste disposal facility" means any solid waste management facility which is
the final resting place for solid waste, including landfills and incineration facilities that
produce ash from the process of incinerating municipal solid waste.
(106) "Solid waste management" means the process by which solid waste is collected,
transported, stored, separated, processed, or disposed of in any other way, according to an
orderly, purposeful, and planned program which includes closure and long-term maintenance.
(107) "Solid waste management facility" means any solid waste disposal area, volume
reduction plant, transfer station, materials recovery facility, or other facility, the purpose of
which is resource recovery or the disposal, recycling, processing, or storage of solid waste.
The term does not include recovered materials processing facilities which meet the requirements of Rule 62-701.220(2)(c), F.A.C., except the portion of such facilities, if any, that is
used for the management of solid waste.
(108) "Special wastes" means solid wastes that can require special handling and management, including but not limited to, white goods, waste tires, used oil, lead-acid batteries,
construction and demolition debris, ash residue, yard trash, and biological wastes.
(III) "Tire" means a continuous solid or pneumatic rubber covering encircling the wheel of
a motor vehicle.
(112) "Tire disposal" means to deposit, dump, spill or place any waste tire or residuals into
or upon any structure, land or water. Tire disposal also includes the burning of any waste tire
or residuals in a waste-to-energy facility, incinerator, or other facility used solely for the
disposal of solid waste.
(1\3) "Tire recycling" means any process by which waste tires or residuals are reused or
returned to use in the form of products or raw materials.
(114) "Ton" means a short ton, 2,000 pounds (.9078 metric tons).
(117) "Used oil" means any oil which has been refined from crude oil or synthetic oil and, as
a result of use, storage, or handling, has become contaminated and unsuitable for its original
purpose due to the presence of physical or chemical impurities or loss of original properties.
(118) "Used tire" means a whole waste tire which has a minimum tread depth of 3/32 inch or
greater and is suitable for use on a motor vehicle.
(120) "Vector" means, as regards compost, a carrier organism that is capable of transmitting
a pathogen from one organism to another.
(122) "Waste tire" means a tire that has been removed from a motor vehicle and has not been
retreaded or regrooved. "Waste tire" includes used tires and processed tires.
(123) "Waste tire collection center" means a site where waste tires are collected from the
public before being offered for recycling or disposal and where fewer than 1,000 tires are kept
on site on any given day.
(124) "Waste tire collector" means a person who transports more than 25 waste tires over
public highways at anyone time.
(125) "Waste tire processing facility" means a site where equipment is used to recapture
reusable by-products from waste tires or to cut, bum, or otherwise alter waste tires so that they
are no longer whole. The term includes mobile waste tire processing equipment.

24

(126) "Waste tire residuals" means any liquids, sludges, metals, fabric or by-products
resulting from the processing or storage of tires. Residuals do not include processed tires held
for recycling or disposal, provided the conditions of Rule 62-711.530, F.A.C., are met.
(127) "Waste tire site" means a site at which 1,000 or more waste tires are accumulated. For
purposes of this term a site means a piece of property owned, rented, or otherwise controlled
by a person, including all contiguous or adjacent properties owned, rented, or otherwise
controlled by that person.
(129) "White goods" means inoperative and discarded refrigerators, ranges, washers, water
heaters, freezers, and other similar domestic and commercial large appliances.
(131) "Yard trash" means vegetative matter resulting from landscaping maintenance or land
clearing operations and includes materials such as tree and shrub trimmings, grass clippings,
palm fronds, trees and tree stumps.
62-701.300 Prohibitions.
(1) General prohibition.
(a) No person shall store, process, or dispose of solid waste except at a permitted solid waste
management facility or a facility exempt from permitting under this chapter.
(b) No person shall store or dispose of solid waste in a manner or location that causes air
quality standards to be violated or water quality standards or criteria of receiving waters to be
violated.
62-701.730 Construction and Demolition Debris Disposal and Recycling.
(1)(a) No person shall construct or operate an off-site construction and demolition debris
disposal facility without a permit issued by the Department. Except as otherwise specifically
provided in this rule, such facilities which were constructed or operated in accordance with a
general permit issued by the Department on or before June I, 1996, may continue to operate in
accordance with that general permit in accordance with the following schedule:
(1)(b)(2e) No person shall construct or operate a facility which accepts construction and
demolition debris for recycling without a permit issued by the Department.
(16) Landfill disposal. Construction and demolition debris may be disposed of in a permitted
landfill.
(17) On-site disposal. Construction and demolition debris which is disposed of on the
property where it is generated, or on property which is adjacent or contiguous to and under
common ownership and control as that property where the waste is generated, is exempt from
the permitting requirements of this section and Rule 62-701.330, F.A.C. However, such
disposal is subject to the prohibitions of Rule 62-701.300, F.A.C. All waste shall be inspected
by the generator or a spotter prior to disposal, either at the point of generation or at the
disposal site, to ensure that any prohibited material is removed from the waste stream prior to
disposal and managed in accordance with Department rules.
(18) Disposal restrictions. Construction and demolition debris may be disposed of only in
accordance with one of the methods authorized above. In addition, disposal areas shall be
operated so that adverse environmental and public health impacts, such as blowing litter and
vectors, are minimized.
(19) Asbestos waste disposal. Asbestos-containing waste materials regulated pursuant to 40
CPR Part 61, Subpart M, shall not be disposed of in a construction and demolition debris
disposal unit.
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62-701.803 General Permit for OtT-site Disposal of Land Clearing Debris.
(1) Notification. Notwithstanding the provisions of Rule 62-701.730, F.A.C., facilities which
accept for disposal only land clearing debris may operate under a general permit pursuant to
Part III of Rule 62-4, F.A.C., and this section. For purposes of this rule, the term "land
clearing debris" means rocks, soils, tree remains, trees, and other vegetative matter which
normally results from land clearing or land development operations for a construction project.
Land clearing debris does not include vegetative matter from lawn maintenance, commercial
or residential landscape maintenance, right-of-way or easement maintenance, farming operations, nursery operations, or any other sources not related directly to a construction project.
The owner or operator of the land clearing debris disposal facility shall notify the Department
in writing on Form 62-701.900(3) of the intent to use this general permit

FAC 62-701.300 also regulates other management and disposal practices such as:

o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o

Financial Assurance
Applicant ownship or permission to use the land
Location restrictions based of geology, ground and surface waters
Training requirements for facility operators, spotters, etc.
Test well requirements for monitoring groundwater
Controlled access to the disposal facility
Inspection of the incoming wastes
Control of objectionable odors
Storage of fuels, solvents, lubricants, & other maintenance materials
Open burning of solid waste
Temporary storage of waste
Stormwater management
Hazardous waste
PCBs
Asbestos Containing Material
Biohazardous waste
Special wastes such as white goods
Liquids restrictions.
Used oil
Recycling.
Restricted use of recovered screened materials from C & D debris
Use of clean debris
Alternative procedures
Annual Report requirement
Closure
Long-term care

For specific information about the restrictions or exceptions for the
facilities in your area, contact the local District Office of the Florida
Department of Environmental Protection.
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USED OIL
FAC 62·710
62-710.210 Documents Incorporated by Reference.
(1) General provisions relating to solid waste management may be found in Chapter 62-701,
F.A.C., including statements of intent, definitions, prohibitions, general permitting requirements, alternate procedures, and forms. Except where the context indicates otherwise, these
general provisions apply to this Chapter.
62-710.600 Certification of Used Oil Transporters.
(1) Any person who transports over public highways after January I, 1990, more than 500
gallons of used oil annually, not including oily waste, shall be a certified used oil transporter,
except:
(a) Local governments or private solid waste haulers under contract to a local government that
transport used oil collected from households to a public used oil collection center; or
(b) Persons who transport less than 55 gallons of used oil at one time that is stored in tightly
closed containers which are secured in a totally enclosed section of the transport vehicle.
62-710.850 Management of Used Oil Filters.
(I) Prohibition. No person who removes or manages used oil filters shall dispose of such
filters in a landfill or commingle such filters with other solid waste for disposal in a landfill. It
is the responsibility of the generator to make reasonable efforts to assure that such filters are
not disposed of in a landfill. This prohibition shall not apply to used oil filters generated by
individual households.
(2) Definitions. As used in this section, the following terms shall mean:
(a) "Used Oil Filter" means any device which is an integral part of an oil flow system, the
primary purpose of which is to remove contaminants from the flowing oil contained within the
system and which, as a result of use has become contaminated and unsuitable for its original
purpose, is removed from service and contains entrapped used oil.
(b) "Used Oil Filter Processor" means a person who removes oil from used oil filters to
prepare them for recycling. Generators of used oil filters who consolidate, drain or crush used
oil filters for off-site recycling are not used oil filter processors providing the generator
complies with the requirements of Subsection (3) of this section.
(3) Generators. Each generator of used oil filters whose solid waste is typically disposed of in
a landfill shall either register as a used oil filter processor or shall ensure that its filters are
processed by a registered used oil filter processor. This does not include persons who recycle
engine blocks on which used oil filters remain.
(4) Registration. The following persons shall register with the Department in accordance with
the requirements of Rule 62-710.500(2), (3), (4) and (5), F.A.C.:
(a) Used oil filter transporters;
(b) Used oil tilter transfer facilities;
(c) Used oil filter processors; and
(d) End users of used oil filters, including scrap metal dealers, metal foundries and thermal
processing units such as cement kilns, who accept used oil filters from a person who is not a
registered used oil filter processor. An end user shall not be required to comply with the
provisions of this section with respect to used oil filters that have been obtained from a
registered used oil filter processor.
(6) General requirements for the storage of used oil filters.
(a) All persons storing used oil filters shall store used oil tIlters in aboveground containers
which are clearly labeled "Used Oil Filters," and which are in good condition (no severe
rusting, apparent structural defects or deterioration) with no visible oil leakage. The contain27

ers shaH be sealed or otherwise protected from weather and stored on an oil-impermeable
surface.
(b) Upon detection of a release of oil from any used oil filter container the facility owner or
operator shaH:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any subsequent oily waste; and
4. Repair or replace any leaking used oil filter storage containers prior to returning them to
service.

Although this is a FSS, it is a civil FDEP regulation. The criminal charge is still
FSS 403.161 (1 b)(5) and this is the regulation referred to in the probable cause.

ENVIRONMENTAL CONTROL Chapter 403,
PART IV: RESOURCE RECOVERY AND MANAGEMENT
403.751 Prohibited actions; used oil.
(1) (a) No person may coHect, transport, store, recycle, use, or dispose of used oil in

any manner which endangers the public health or welfare.
(b) No person may discharge used oil into sewers, drainage systems, septic tanks,
surface or ground waters, watercourses, or marine waters.
(c) No person may mix or commingle use~ oil with solid waste that is to be disposed of
in landfills or directly dispose of used oil in landfiHs in Florida unless approved by the
department.
(d) Any person who unknowingly disposes into a landfill any used oil which has not
been properly segregated or separated from other solid wastes by the generator is not
guilty of a violation under this act.
(e) No person may mix or commingle used oil with hazardous substances that make it
unsuitable for recycling or beneficial use.
(2) Used oil shall not be used for road oiling, dust control, weed abatement, or other
similar uses that have the potential to release used oil into the environment.
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WASTE TIRES
FAC 62-711
62-711.300 Waste Tire Permit Requirements.
(1) General provisions relating to solid waste management may be found in Chapter 62-70 I,
F.A.C., including statements of intent, definitions, prohibitions, general permitting requirements, alternate procedures, and forms. Except where the context indicates otherwise, these
general provisions apply to this chapter.
(2) Waste tire processing facilities shall obtain a permit and shall meet the requirements for
waste tire processing facilities in Rule 62-711.530, F.A.C.
(3) Waste tire collection centers which are not exempt from permitting under Rule 62711.310, F.A.C., shall obtain a permit and shall meet the requirements for waste tire collection
centers in Rule 62-711.550, F.A.c.
(4) Waste tire collectors shall register with the Department and shall meet the requirements for
waste tire collectors in Rule 62-711.520, F.A.C.
(9) A permit is not required under this chapter for tire storage at:
(a) A tire retreading business, unless 1,000 or more waste tires are stored on the business
premises;
(b) A single facility that, in the ordinary course of business, removes tires from motor
vehicles, unless 1,000 or more waste tires are stored on the business premises; or
(c) A retail tire-selling business which is serving as a waste tire collection center, unless 1,000
or more waste tires are stored on the business premises.

62-711.400 Waste Tire Prohibitions.
(1) No person may maintain a waste tire site unless such site is an integral part of a permitted
waste tire processing facility, except as provided in Rule 62-711.510(4), F.A.C. For the
purpose of this rule, "an integral part of a waste tire processing facility" means the waste tire
site is on the same property as the processing facility.
(2) No person shall dispose of waste tires except at a permitted solid waste management
facility which includes any facility permitted by the Department for the disposal of waste tires.
Collection or storage of waste tires at a permitted waste tire processing facility or waste tire
collection center prior to processing or use does not constitute disposal, provided that the
collection and storage complies with Rule 62-711.540, F.A.C. Collectors are advised that it
has been the experience of the Department that local law enforcement officers frequently
prosecute persons who illegally dispose of waste tires under Section 403.413, F.S.
(3) Whole waste tires may not be disposed of in a landfill.
(4) No person shall store waste tires unless the waste tires are:
(a) Collected and stored at a permitted waste tire collection center;
(b) Collected and stored before processing at a waste tire site which is an integral part of a
permitted waste tire processing facility;
(c) Collected and stored before processing and recycling or disposal in a permitted solid waste
management facility; or
(d) Collected and stored at a facility exempted under Rule 62-711.310, F.A.C.
(5) No person may contract with a waste tire collector for the transportation, disposal, or
processing of waste tires unless the collector is registered with the Department or exempt from
registration requirements. Any person contracting with a waste tire collector for the transportation of more than 25 waste tires per month from a single business location shall maintain
records for that location and make them available for review by the Department or by law
enforcement officers. These records shall contain the date when the tires were transported, the
quantity of tires, the registration number of the collector, and the name of the driver.
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62-711.520 Waste Tire Collector Requirements.
(1) The requirements of this section apply to collectors of waste tires.
(2) Persons who use company-owned or company-leased vehicles to transport tire casings for
the purposes of retreading between company-owned or company-franchised retail tire outlets
and retread facilities owned or franchised by the same company are not considered waste tire
collectors unless they also transport waste tires.
(3) Any waste tire collector engaged in collecting or transporting waste tires for the purpose
of storage, sale, recycling, reuse, disposal, or processing shall display on each vehicle used a
current decal with the waste tire collector registration number obtained from the Department
for that vehicle. The decal shall be affixed to the
outside of the driver's front door of each vehicle used
to transport waste tires. Common carriers displaying
an Interstate Commerce Commission number may display decals on removable marking panels. The registered waste tire collector is responsible for all waste
tire activities conducted through the use of his decal.
Theft of a decal, as documented by a police report, will
suspend this responsibility until the decal is recovered.
8) Any person who fails to comply with this rule is
subject to having their waste tire collector registration '
denied, suspended, or revoked, as well as other penalties provided by law.
(9) When a waste tire collector registration expires or
is surrendered, suspended or revoked, the applicant shall immediately remove all registration
decals from all vehicles.
(10) A waste tire collector shall deposit waste tires for storage or disposal only at a permitted
waste tire processing facility, a permitted or exempt waste tire collection center, a permitted
solid waste management facility, or at another site permitted by the Department to receive
waste tires. Waste tires which have been removed from their site of origin and are on board a
motor vehicle are considered deposited if that motor vehicle has not moved over public
highways in the previous seven days.
(12) The Department shall, by letter, issue a restricted registration to allow a person to move
waste tires from one specified location to a permitted facility within the state if necessary for
the purpose of complying with an order of the Department, a court, or a local government.
The original restricted registration shall be in the vehicle at any time that waste tires are being
transported.
62-711.540 Storage Requirements.
(1) All waste tire sites, collection centers, processing facilities, and disposal facilities which
store waste tires shall comply with the following technical and operational standards:
(a) If the site receives waste tires from the pUblic, a sign shall be posted at the entrance of the
site stating operating hours, cost of disposal and site rules.
(b) No operations involving the use of open flames shall be conducted within 25 feet of a
waste tire pile.
(c) An attendant shall be present when the site is open for business if the site receives waste
tires from the public.
(d) Fire protection services for the site shall be assured through notification to local fire
protection authorities. A fire safety survey shall be conducted at least annually and the survey
report shall be made part of the next quarterly report.
(e) The operator of the site shall prepare and keep at the site an emergency preparedness
manual. A copy of the current manual shall be kept at an off-site location designated by the
operator. The manual shall be updated at least once a year and upon changes in operations at
30

the site. The manual shall contain the following elements:
1. A list of names and numbers of persons to be contacted in the event of a fire, flood, or other
emergency;
2. A list of the emergency response equipment at the site, its location, and how it should be
used in the event of a fire or other emergency; and
3. A description of the procedures that should be followed in the event of a fire, including
procedures to contain and dispose of the oily material generated by the combustion of large
numbers of waste tires.
(g) The operator of the site shall maintain records of the quantity of waste tires received at the
site, stored at the site, and shipped from the site.
(h) If the operator of the site is not the owner of the property, the operator shall obtain written
authorization to operate the facility from the owner of the property.
U) The owner or operator shall provide for control of mosquitoes and rodents so as to protect
the public health and welfare.
(k) An approach and access road to the waste tire site shall be kept passable for any motor
vehicle at all times.
(2) All waste tire sites, collection centers, processing facilities, and disposal facilities which
store waste tires indoors must comply with the following additional technical and operational
standards:
(a) Tire piles may not be more than 50 feet in width, except that piles along a wall shall not be
more than 25 feet in width.
(b) The width of main aisles between tire piles shall be not less than 8 feet.
(c) The clearance from the top of storage to sprinkler deflectors or roof structures shall not be
less than 3 feet.
(d) The clearance in any direction from unit heaters, radiant space heaters, duct furnaces, and
fl ues shall not be less than 3 feet.
(e) When waste tires are stored up to 15 feet high, walls between adjacent warehouse areas
and between manufacturing and warehouse areas shall have not less than a four- hour fire
rating.
([) When waste tires are stored over 15 feet high, walls between manufacturing and warehouse
areas shall have a fire rating of not less than six hours and steel columns shall have one-hour
fireproofing. If the top of storage exceeds 20 feet in height, two-hour fireproofing shall be
provided for the column and its connections with other structural members.
(g) An automatic sprinkler system installed in compliance with "The Standard for Storage of
Rubber Tires," NFP A 231 D, published by the National Fire Protection Association, Battery
March Park, Quincy, Massachusetts, incorporated herein by reference, may be substituted for
fire walls and column fireproofing.
(h) At any time when an attendant is not present, access to the site shall be controlled through
the use of doors, fences, gates, natural barriers, or other means.
(3) All waste tire sites, collection centers and any processing or disposal facilities which store
waste tires outdoors must comply with the following additional technical and operational
standards:
(a) A waste tire site shall not be constructed, maintained or operated in or within 200 feet of
any natural or artificial body of water, including wetlands within the jurisdiction of the
Department, except bodies of water contained completely within the property boundaries of
the facility which do not ordinarily discharge from the site to surface waters. A person may
maintain a waste tire site within the 200-foot setback area upon demonstration to the
Department, as part of a permit application or modification, that permanent control methods
for residuals will result in compliance with water quality standards in Chapters 62-302, and
62-520, F.A.C. Stormwater control methods shall meet stormwater requirements of Chapters
62-25 and 62-330, F.A.C., as applicable. The site shall be managed in such a way as to divert
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storm water or floodwaters around and away from the storage piles. This section shall not
apply to artificial reefs constructed pursuant to Department permit.
(b) An outdoor waste tire pile shall have no greater than the following maximum dimensions:
1. Width: 50 feet; 2. Area: 10,000 square feet; and 3. Height: 15 feet.
(c) A 50-foot wide fire lane shall be placed around the perimeter of each outdoor waste tire
pile. Access to the fire lane for emergency vehicles must be unobstructed at all times.
(d) Access to the site shall be controlled through the use of fences, gates, natural barriers or
other means.
(e) The site shall be bermed or given other adequate protection if necessary to keep liquid
runoff from a potential waste tire fire from entering water bodies.
(0 The waste tire site shall be kept free of grass, underbrush, and other potentially flammable
vegetation at all times.
(4) For all waste tire sites, collection centers, processing facilities, and disposal facilities
which store processed waste tires, the temperature of any aboveground piles of compacted,
processed tires over 8 feet high shall be monitored and may not exceed 300 degrees
Fahrenheit. Temperature control measures shall be instituted so that pile temperatures do not
exceed 300 degrees Fahrenheit. Temperature monitoring and controls are not required for
processed tires disposed of in permitted landfills.
(5) Any residuals from waste tire processing must be managed so as to be contained on-site,
and must be controlled and disposed of in a permitted solid waste management facility or
properly recycled.
(6) The Department shall approve exceptions requested by an applicant as part of a waste tire
processing facility permit application or modification to the preceding technical and operational standards if:
(a) No waste tires are stored on that site for more than one month; and
(b) The Department, after consultation with the local fire authority, is satisfied that the site
owner or operator has sufficient fire suppression equipment or materials on-site to extinguish
any potential waste tire fire within an acceptable length of time.
62-711.550 Waste Tire Collection Center Requirements.
The owner or operator of a waste tire collection center shall meet the following
requirements:
(a) Store no more than 1,000 waste tires at the collection center at anyone time;
(b) At least once a year, remove all waste tires which are not used tires from the site for
recycling, processing, or disposal; and
(c) Comply with the storage requirements in Rule 62-711.540, F.A.C.

(1)

62-711.801 General Permits.
(1) A person operating mobile waste tire processing equipment shall operate pursuant to a

general permit for each processing unit and shall meet the applicable general permit requirements in Rules 62-4.510 through 62-4.540, F.A.C., and comply with the following conditions:
(a) The processing equipment shall be located at:
1. A waste tire site that is at a permitted solid waste management facility or waste tire
processing facility;
2. A waste tire site or waste tire collection center or any other site where waste tires are stored
that is not accepting waste tires; or
3. A waste tire collection center that is accepting waste tires if the mobile processing
equipment has not operated at that site for more than three of the preceding 30 days;
(b) If the processing equipment is located at a waste tire site, the owner or operator of the
waste tire site shall notify the Department as required by Rule 62-711.500, F.A.C.; and
(c) All processed tires and residuals shall be removed from the site for recycling or further
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processing, or shall be disposed of in a permitted solid waste management facility within 30
days after the completion of the chopping, cutting, or shredding operation.
(3) Owners or operators of mobile processing equipment shall report to the Department every
three months, describing each site at which the mobile equipment has operated.
The owner or operator shall use Form Number 62-711.900(2) for such reports.
(4) The general permit for mobile waste tire processing equipment shall be valid for one year.
A general permit may be renewed by submission of the notification required in Subsection (2)
above.
(5) If mobile waste tire processing equipment operates at any site for more than 120
consecutive days, that site shall be considered a waste tire processing facility and shall require
a permit pursuant to Rule 62-711.530, P.A.C.

HAZARDOUS WASTE FAC 62-730
62-730.001 Declaration and Intent.
(1) The State of Florida Department of Environmental Protection (DEP) promulgates Florida

Administrative Code Rule 62-730.020, to establish appropriate definitions to be used in the
rules to be adopted implementing Part IV of Chapter 403, Florida Statutes, establishing a
Florida hazardous waste management program. Florida Administrative Code Rule 62-730.030
shall be adopted to establish the identification of hazardous wastes to be regulated pursuant to
Part IV of Chapter 403, Florida Statutes, by listing of hazardous wastes and by establishing
procedures by which hazardous wastes may be identified.
(2) When used in any such provisions as may be adopted from 40 C.P.R. Parts 260 and 26 I:
United States shall mean the State of Florida, EPA shall mean DEP, and Administrator shall
mean Secretary of DEP or the Secretary's designee, where appropriate.

PETROLEUM CONTACT WATER
FAC 62-740
62-740.010 Declaration of Intent. The Florida Department of Environmental Protection (the
Department) adopted these management practices for petroleum contact water (PCW) destined
for product recovery to help ensure that PCW is managed in a manner that is protective of
human health and the environment, to encourage conservation of natural resources, and to
promote waste minimization. Adoption of these management practices is intended to define
when the PCW is managed as a recoverable material and when the PCW is regulated as a solid
waste.
62-740.020 Applicability. These management practices apply to any person producing,
transporting or storing PCW for the purpose of recovering product and to any person
recovering product from PCW. These management practices do not apply to materials not
meeting the definition of PCW or used oil, oily waste or other materials regulated under
Chapter 62-710, F.A.C.
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62-740.030 Definitions.
(1) "Petroleum Contact Water" or ''PCW'' means water containing product.

(a) Examples of materials that meet the definition of PCW include the following:
I. Condensate from underground and aboveground petroleum tanks.
2. Water bottoms or drawdown water removed from a petroleum storage tank system as
defined in Chapters 62-761 and 62-762, F.A.C.
3. Product, or water in contact with product which displays a visible sheen contained in spill
containment and secondary containment areas associated with petroleum tank storage,
petroleum transportation, and petroleum distribution systems; however, stormwater that
displays a visible sheen contained in spill containment and secondary containment areas
associated with a diesel or No.2 fuel storage tank, transportation or distribution system is not
PCW.
4. Petroleum tank filler sump and dispenser sump water.
5. Recovered product or water in contact with product, which does not contain hazardous
constituents other than petroleum, from first response actions to petroleum spills or from
petroleum contamination site cleanups conducted under Chapter 62-770, F.A.C.
6. Aboveground petroleum tank seal leakage water.
7. Pumpable liquids from petroleum tank cleaning operations.
(b) Examples of materials that do not meet the definition ofPCW include the following:
I. Equipment or vehicle wash water.
2. Bilge water.
3. Separated solids from tank cleaning operations.
4. Groundwater contaminated with hazardous constituents other than PCW.
S. Wastewaters regulated or permitted under other applicable Department rules or standards,
such as Chapters 62-620 and 62-660, F.A.C.
(3) ''Producer'' means any person, within the meaning of Section 403.703(4), ES., by site,
whose act or process generates PCW or whose act first causes PCW to become subject to
regulation. This term includes owners and operators of storage tank systems regulated under
Chapters 62-761 and 62-762, F.A.C., examples include owners or operators of retail service
stations, convenience stores, wholesale product distribution facilities, product terminals,
pipeline break-out tanks, and aboveground storage tanks where PCW is collected. A producer
may recover product from PCW it produces or receives from another producer without
becoming classified as a recovery facility.
62-740.040 General.
(1) A producer shall determine whether to recover product from PCW.

(2) If a producer decides not to recover product from the PCW, or the PCW contains
hazardous constituents above those found in the product that produced the PCW, the PCW is
a solid waste and the producer of the PCW shall determine whether the PCW is a hazardous
waste in accordance with 40 C.F.R. 262.11, as adopted by reference in Chapter 62-730, F.A.C.
(3) A producer that has determined PCW to be a hazardous waste, and has determined not to
recover product, shall manage the PCW in accordance with Chapter 62-730, F.A.C.
(4) A producer that has determined pew to be non-hazardous, and has determined not to
recover product is only subject to the provisions of Rule 62-740.040(4)(a)-(f), F.A.C., below,
regarding the management and disposal of the PCW.
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Biomedical waste is addressed in this publication solely for the safety of
road patrol personnel, since the possibility of encountering a biomedical
waste incident exists.
Due to recent changes, the FDEP no longer regulates the transportation,
storage, treatment and most of the activities involved with the disposal of
Biomedical waste. FDEP transferred the monitoring of Biomedical waste
handling to the Florida Department of Health under FAC 64E-16.
FAC 64E-16 is not a FDEP rule or regulation and therefore can not
be enforced by law enforcement officers using FSS 403.161.

Biomedical waste is packaged for disposal in several types of containers.
Most often the container is red, but it can be other colors too. As a result
biomedical waste is sometimes referred to as "red bag waste". However,
no matter what color or type of container, the biomedical waste symbol,
three inter-connected circles in the form of a triangle, should be prominently displayed. There should also be information on the container
identifying the generator of the waste. At a biomedical waste event, have
the responding trained personnel retrieve this information for the environmental investigator and incident report.
Biomedical waste incidents should be
treated as any other hazardous waste
scene. The safety of personnel on scene
and the public are of primary concern. Patrol personnel, untrained in the biomedical
waste field, should limit their exposure to
the potential dangers of this type of waste.
The patrol officer should coordinate with the
line supervisor and/or environmental investigator in formulating an investigative plan.
Follow appropriate safety procedures as
found in most agency Standard Operating Procedures. General safety
guidelines are included in the Hazardous Substance DO's and DON'Ts
section later in this publication.
Generally road patrol requires assistance handling a biomedical waste
situation from one or more of the following resources:
•

FDEP-BER
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•
•
•

Local Public Health Unit
Fire Rescue
Environmental Crimes Investigator

Incidents of illegal disposal of Biomedical waste may be addressed using
the Florida Litter Law or other traditional statutes such as Theft of
Services or Nuisance Injurious to Health. It is best to get help from an
environmental investigator familiar with current Biomedical waste
regulations.
In the past, many law enforcement officers would collect found needles
as a public service. Most jurisdictions have stopped this and are now
directing citizen calls to the appropriate local agency that addresses such
health related issues. If this practice is still on-going in your area, officers
should have proper training and then supplied with and required to make
use of the sharps containers. In addition, a procedure must be in place
to properly dispose of the found sharps.

Typical "Sharps" container used for
storage & disposal of used needles.
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I
If your present plan does not include safety considerations other than the
traditional weapon or battery by the persons on scene, it is time to
re-evaluate your plan. Remember... Start Thinking In A New Way.
Personnel safety is the first concern when responding to crimes involving
the illegal disposal of wastes. The Occupational Safety & Health Administration regulations for training and personal protective equipment can
be found in 29 Code of Federal Regulations [CFR] 1910.120. These
laws require all first responders, such as road patrol personnel, receive a
minimum level of training. Environmental investigators are required to
possess a much higher degree of haz-
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The Do's and Don'ts on the next page
were compiled for road patrol officers as a
guide when responding to calls involving
hazardous substances. They apply just as
easily to investigators on searches of sal- It's the Law.
vage yards or drug labs. Although not
mentioned specifically, you can avoid ~@tt@tt@tt@tt;mm;mmWt!;mm;mmwI1
many physical hazards using one basic
prinCiple. Stay alert and if you find yourself approaching a questionable
situation stop, evaluate, and determine a course of action that does not
exceed your level of safety training.
Do not exceed your level of safety training when responding to any
of these incidents incidents.

If any suggestions or information contained in this booklet are contrary to
the responding agency's Standard Operating Procedures (SOPs), the
instructions in the agency's appropriate SOP should be followed. If it
appears there is procedural conflict that would be harmful to personnel
safety, discuss the situation with a supervisor before proceeding.
If your agency does not have SOPs regarding hazardous materials,
contact the Palm Beach County Sheriff's Office, Department of Professional Regulation [(561) 688-3000]. Request a copy of the SOPs on
Response To Hazardous Substances, Exposure To Hazardous Substances, and Recovery Of Vehicles From Canals. The latter addresses
non-emergency recovery from canals potentially sprayed with chemicals.
37

Hazardous Substance Response
Do's And Don'ts
•

DON'T walk into a hazardous substance discharge or into physical
hazards. You should move around a site as you would a mine field.
Watch where you step.

•

DO approach the area cautiously. Approach a hazardous substance
incident from upwind (the wind blowing past you and then the
hazardous substance site). Stopping to check wind direction should
become a habit while on site. Remember, wind direction is subject to
change at any time so check often.

•

DON'T respond directly to the source of the hazardous substance
incident. Keep your distance unless you have
the required training.

•

DO get professional help in the form of Fire
Rescue, the Florida Department of Environmental Protection, Public Health Department.
This is not an incident you can handle successfully alone.

•

DON'T take deep breaths to see what it smells like. This seems easy,
but it is difficult even for those personnel with training because it is a
natural reaction. Breathe as little as possible, while leaving the area
quickly.

•

DO note any and all apparent danger signs. Look for drums or
containers that are leaking, bulging, emitting vapor, or discharging.
Use common sense, and if you're not sure or have a doubt about
whether what you see is dangerous, leave the area immediately.

•

DON'T presume that what is marked on a label, drum or container is
what is inside. Persons involved in the illegal handling, transport, and
disposal of hazardous substances often "cocktail" or mix, their waste
materials. Often, the wastes they mix are not compatible.

•

DO note information marked on the drums or containers, if possible.
Remember . . . DON'T move the container! Any information or
numbers on the container may assist the responding hazardous
material personnel.

•

DON'T disturb or move any drums or containers. Containers or
drums may deteriorate from the inside out as a result of reacting with
the substance inside or be shock sensitive. Any movement of a drum
in this condition may cause it to crumble, so don't move any drums or
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containers. Get professional help.
•

DO use the U.S. Department of Transportation Emergency Response Guidebook (DOT P5800.5). It contains valuable information
and procedures for the first-responder to a hazardous materials
incident. It is not sufficient as a sole resource for a Site Safety Officer.
Gather as much information from various sources as you can and
pass this on to responding Haz Mat personnel.
Although one reference source should be sufficient for the limited role
of the patrol officer, it will not do for investigators or regulatory
personnel that respond to and investigate these crimes. It is advisable to have several different reference materials with you for comparison and to cover omissions in one or more of the books.

•

DON'T take action unless you have been trained to successfully
handle hazardous materials and are sure what to do. Improper action
may have devastating effects. If not sure, secure the area from a safe
distance and await the arrival of trained hazardous material personnel.

•

DO control access to the hazardous substance by other curious team
members, the public, reporters, and other curious law enforcement
personnel that arrive on scene.

•

DON'T allow persons that may have been exposed to the hazardous
substance to leave the area or to make contact with persons that
have not been exposed. Segregate anyone exposed in an area
upwind and a safe distance from the hazardous substance source,
but down wind of you. The purpose of the segregation is to limit the
spread of any contamination, observation and rapid treatment by
responding paramedics.

•

DO cooperate with other agencies. Remember, the regulatory personnel are not law enforcement officers. Don't expect them to know
what evidence you need for a criminal case. Cooperation between
the regulatory and the criminal investigative agencies makes available much greater expertise than either agency would have if working
alone.

•

DON'T leave a hazardous material incident without being checked to
see if you have been contaminated. This should be done by fire
rescue or other trained hazardous material personnel. If it is determined you have been contaminated, a proper decontamination procedure should be followed. Then refer to your agency's hazardous
substance SOP for guidance on further actions.
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Don't let the fact that environmental law enforcement is an unfamiliar
realm prevent you from enforcing the laws. Your best tools may be the
standard investigative techniques you already possess with an added
environmental twist. Make sure the procedures you follow comply with
the safety and training requirements. Seek the assistance of trained
personnel whenever the incident at hand exceeds your level of training.

Traditional vs Environmental Investigations
Similarities

Differences

• Violators can be dangerous.

• Potential Chemical Exposure.

• Necessary to protect the scene.

• Other physical hazards.

• Evidence must be collected.

• Parallel Proceedings often necessary.

• Chain of custody maintained.
• Witnesses need to be located and
interviewed.
• Physical arrest may occur.
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• Multi-agency taskforce with special
training and personnel.
• Specialized equipment may be required

Processing the Scene
1] Approach the illegal disposal site with caution, as you would any other
crime scene. This is for your safety, the preservation of physical evidence, and notifies the public that you and your department are serious
about the protection of our environment. Determine early if specialized
personnel are needed.
2] Environmental crimes also have victims. It is not uncommon for
violators to discharge or dispose of their waste onto adjoining properties.
If this happens seek the identity of the property owner with the local
property appraiser's office, tax office, or a local real estate office. Most
real estate offices have a listing for their area on computer. Many times,
the State of Florida can be the victim if the violator owns the property. In
these instances, articulate any negative effects such as pollution, groundwater contamination, and others that have the potential to effect the
community.

Although Section 403.413(6)(h) states that the defendant has the burden
of proving they had the authority or permission to dump the litter and that
the litter is not a public nuisance, take the time to cover these elements.
The U.S. Supreme Court, in the case of Johnson v Bennett [(1968) 393
US 253, 21 L Ed 2d 415, 89 S Ct 436.] confirmed that a state rule shifting
the burden of proof for an alibi defense violates the due process clause
of the Fourteenth Amendment.
You will need a sworn statement from the property owner that it is their
land and the suspect did not have permission to dispose of debris on
their land. In the case of nuisance injurious to health, obtain an affidavit
from the appropriate public health department and FDEP personnel.
3] Seize paperwork or items from any vehicle(s) involved that may
support the commercial purpose element such as invoices, proposals,
checks, business cards, etc.
4] Try to satisfy as many elements of the violation as you possibly can.

For example, if the suspect is caught in the act and a physical arrest is
made based on commercial purpose, follow through with the measuring
of the trash to determine volume and weight. Be flexible and use your
imagination. In certain instances, the suspect may be used to complete
the clean-up. As long as Miranda and evidence rules are followed, you
should have no problem using the resulting weight ticket documentation
in the criminal trial.
5] Don't forget the forfeiture option if it is available to you in felony cases.
Check with your agency.
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6] Depending on the incident and your agency's policies, consider
parallel proceedings. Parallel proceeding are also briefly discussed
later in this publication
~-

1] Since it is Pn:~::~:::~o&h:::::se that

-~

need to see the site with you, photographs &
. video
are very important. Prosecutors, and later, judges
and jurors
need to be able to see exactly what you saw to the greatest extent possible. It may be a year of two before an environmental case goes to trial.
Photographs & video are the only way to show conditions and effects
such as dead plant life, trenches in the ground carved by the discharge
runoff, etched concrete and many other conditions that may have been
present. Aerial photographs are often very effective.
2] Perhaps one of the most important considerations is to photograph
and/or video the site before you start the inspection or search. This
documents the conditions prior to the entry of the inspection team.
3] Take 35mm photographs and/or video of any possible crime scene,

the evidence found, vehicle(s) and/or equipment involved and the suspect. Generally, determining whether
to photograph is not difficult. Just use the camera to
paint the whole picture. If you find yourself thinking, "If
they were only here, I would show them ... " Then take
a picture. When in doubt, photograph.

Investigative Interviews
It is important to conduct a thorough and effective interview. With any
criminal investigation, it is often the seemingly insignificant details that
bring an entire case together. This is particularly true in environmental
investigations where the importance of interviews increase. Use the fact
that this is a new area for you and have the person you are interviewing
explain everything about the operation, if they will.
1] When interviewing and otherwise conducting business on the site,
don't come on strong; it is often better to be "laid back". Violators will get
their cues from you as to whether or not the matter is serious. Often, if
you're laid back, they'll be happy to talk to you even after Miranda
because they believe environmental issues aren't important to a law
enforcement officer.
2] Before you start into Miranda and any subsequent interrogation,
conduct a standard administrative interview. This is information that you
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would have obtained anyway, such as name, date of birth, home address, occupation, business address, vehicle owner, etc. Don't carry this
too far, but the basic information listed above may alert you as to whether
the illegal disposal took place for commercial purposes. Investigativetype questions should be asked if and when Miranda is waived.

3] Take a taped statement if possible. It is even more important in cases
to be turned over to an environmental investigation team for follow up.
4] If and when Miranda is waived, determine if the operator has the
permission of the land owner to dispose of debris on the property in
question. Ask what the name of the land owner is. Verify this information,
as it is not uncommon to give law enforcement officers incorrect property
owner information. Some violators have gone to property owners after
leaving law enforcement's presence and made offers mutually beneficial
to both parties.

5] Ask why the suspect is disposing illegally or discharging instead of
using a landfill or permitted waste management facility. The answer will
quite often be because it "costs too much" to dispose of debris properly.
Ask the suspect about the cost of proper
disposal as this will help to show knowledge
of the financial gain they expected to realize.
6] During the taped statement, ask if the
violator knew their actions were wrong. Ask if
they would want people doing this on their
property or front lawn. (I have yet to have one
suspect answer that they did not know it was
wrong. Some say they didn't realize it was illegal, but they all have known
it was fundamentally wrong. There is a difference between "wrong" and
"illegal" so ask if they knew it was wrong.)
7] Don't forget to talk to the employees. They have often surprised us
with the information they were willing to share. If they don't want to talk
to you, leave a card. They may call you if there is a change of heart or a
falling out with the employer.

Example Questioning Topics
Who:

is the owner of the property?
is the victim or sustains the loss?
stands to gain financially?
discovered the incident?
reported the incident?
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may be a witness to the incident?
had a motive?
was involved?
should be interviewed?
has access?
controls the property?
is at the scene investigating or assisting?
responded first?
must be notified or respond?
What: are the safety concerns for law enforcement, the public, etc?
type of debris is involved?
are the hazards?
is unusual?
crimes were committed?
are the elements of the crime and are they present?
evidence is present?
evidence should be secured?
is the potential harm or injury?
equipment was involved?
tools or special equipment will be needed?
resources, knowledge or skills does the investigation require?
was the motive?
did suspect gain by committing the offense?
instructions did the boss give the suspect about the disposal?
are the witnesses saying?
did will complainant gain by reporting the incident?
was observed by first responders on the scene?
must be done?
When: was the incident discovered?
did the incident occur?
was the incident reported?
did the first responders arrive?
Where: did the incident occur (location and type of area)?
were victims, owners, & witnesses at the time of the incident?
is the evidence located?
did the debris come from?
are the witnesses?
is/are the suspect(s)?
should the evidence be taken for storage?
Why:
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did the incident occur?
was the incident reported or not reported?

was there a delay in reporting (if any)?
did complainant contact law enforcement?
How:

much debris was dumped or disposed of?
did the incident occur?
was the incident discovered?
was the property owner involved?
did the boss of the violator react upon being notified?

Evidence & Case Filing
1] Another unique aspect of environmental cases is that much of the
chemical evidence (samples, contaminated items, etc.), can not be
stored in most law enforcement evidence rooms for safety reasons. This
is another reason to involve the regulatory agencies. The FDEP districts
have access to properly maintained and secured hazardous waste storage facilities.
2] Find out who in your local state attorney's
office handles environmental crimes or white
collar crimes and direct-file the case. If environmental law enforcement is new to your State
Attorney's Office, you may have to do a little
extra work to assure the prosecutor that he is
proceeding in sound manner. This is another
good reason to involve the FMP or local environmental investigator, or even regulatory program experts. They can help with the additional
education that may be necessary.
3] When filing, you may request that your agency be reimbursed for
investigative costs. Your agency will have to determine this cost prior to
filing. Include any costs for sampling or lab analysis. The Palm Beach
County Sheriff's Office has a form that is submitted with the filing packet
for itemizing investigative costs. If you would like a copy, contact PBSO,
Environmental Investigations Unit. Contact information is inside the front
cover of this manual.
4] When filing, you may request that the defendant complete any community service hours assigned them, picking up litter, or other task
related to the environment. Talk to the state's attorney.

Parallel Proceedings
Parallel proceedings refers to the pursuing of civil and criminal sanctions
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at the same time. The courts have upheld the notion that taking both
criminal and civil action against a violator is not considered double
jeopardy.
1] Depending on the incident and the procedure your agency wishes to
follow, you may want to notify the local public health department or
district office of the Florida Department of Environmental Protection so
that civil penalties may be assessed against the environmental law
violator in addition to the criminal charges your agency will file.

2] If parallel proceedings are undertaken, be careful to make sure that
any evidence to be used in the criminal proceeding is collected and
maintained in accordance with the criminal evidence standards. You may
have to explain and demonstrate the difference between criminal and
civil evidence standards to the regulatory agency since they primarily
work under the more lenient civil standards.

Sampling
Anytime there is an investigation involving discharge of a pollutant,
hazardous waste, contaminant, or any similar situation, samples are
taken if possible. It is rare that these cases can be made without proper
sampling. Samples are by definition a small portion, representative of
the whole. In environmental cases, samples are sometimes referred to
as "One moment in time." They represent the conditions in one area at
the moment they were collected. Samples are often the backbone of a
case. Due to the great importance surrounding samples, there are very specific procedures that must be
followed. Scooping up dirt into a peanut butter jar
isn't acceptable. The following is some brief information about sampling to familiarize auto theft investiga. tors with the process and to further demonstrate why
it is important to involve environmental investigators
and regulatory staff.
1] Sampling procedures, or protocols are set forth by the USEPA. The
Sampling protocols spell out the methods instruments, containers, and
preservatives to be used in collection as well as the length of time the
environmental chemistry laboratory has to analyze the sample. This
amount of time is called holding time. Both sampling and analytical
procedures are subject to very strict quality assurance standards. In
Florida, laboratories that analyze sample in criminal cases, are required
to meet established quality assurance criteria.
2] Generally, samples are taken in the area of discharge as well as some
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in an area unaffected by the discharge. The sample from outside the
area serves as a background sample and aids in documenting the effects
of the discharge and make up of the discharge.
3] "Split sampling" is when two or more samples are taken from each
sampling location. This is done so the violator or other involved parties
have the opportunity to have the split sample analyzed by an independent laboratory. There are procedures in place for this process to ensure
the split goes directly to a qualified, certified chemistry lab, without gOing
through the violator's hands. Environmental investigators and FDEP
personnel are familiar with these procedures.

Forfeiture
Although forfeiture is an available option in certain
instances, environmental investigators must not get
caught up in the "quest to seize" vehicles. The
focus of the investigation is the violation. Put the
time and effort into building a good solid case and it
will make any possible forfeiture a reality. As with
any other area of law enforcement, wise use of discretion is the key.
1] The Florida Litter Law, section 403.413 (6)(e) addresses forfeiture, but
you should not be limited by the reference to "litter that exceeds 500
pounds in weight or 100 cubic feet in volume is declared
contraband". The Florida Contraband Forfeiture Act, Section(s) 932.701-932.707 addresses those areas not
explicitly covered in section 403.413.
2] The equipment, personal property and/or vehicle(s) used in the
commission of a felonious act or that is an instrument of or is gained as a
result of the felonious act, is subject to forfeiture under these sections of
Chapter 932.
3] Refer to your agency's standard operating procedure in this area and
if forfeiture action is to be pursued, contact the appropriate personnel in
your agency who are trained and tasked with filing for the forfeiture,
before proceeding.
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PROBABLE CAUSE AFFIDAVIT
As a Deputy Sheriff in Palm Beach County, Florida, I am trained and tasked with the enforcement
of the Florida Environmental Control Laws. I have been investigating environmental crimes since
November 1988 and am presently a full-time environmental crimes investigator with the Palm
Beach County Sherifrs Office.
Based on my training, experience and the information gathered during this investigation, I, the
undersigned certify and swear that there is just and reasonable grounds to believe and that I do
believe the Defendant, Thomas Fictitious, has committed the following violation(s) of the laws of
this state:
FSS 403.413(6)(c) FLORIDA LITTER LAW [I felony count] - megal disposal of litter consisting of
vegetation & construction/demolition debris for commercial purpose, from a commercial vehicle in an
amount exceeding 100 cubic feet.
FSS 812.014(2c) GRAND THEFT [I felony count] Obtaining property / service by fraud, willful
misrepresentation of a future act, or false promise valued over $300. 00
FSS 403.161(1b)(5) TO WILLFULLY FAIL TO OBTAIN ANY REQUIRED FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION PERMIT OR TO FAIL TO COMPLY
WITH ANY RULE, REGULATION, ORDER, PERMIT, OR CERTIFICATION ADOPTED OR
ISSUED BY THE DEPARTMENT. [I misdemeanor count] reference to FDEP Rule FAC 62-701.
FSS 812.014(3a) PETIT THEFT [I misdemeanor count] Obtaining property / service by fraud, willful
misrepresentation of a future act, or false promise valued under $300. 00
This probable cause results from my investigation as described below.

On March 20, 1992 I was contacted by Robert Regulous, Inspector of Palm Beach
County Health Department, Solid And Hazardous Waste Section in reference to
illegal disposal occurring on undeveloped property located on the south side of the
road in the 4200 block of Leo Lane, West Palm Beach, Florida. Mr. Regulous met
me at the site on 3/21/92 and showed me two separate locations on the same
property where two separate loads of waste were illegally disposed of. Due to the
make up and distance between the piles it appeared to be two separate illegal
disposal incidents.
The first and northern most pile was made up of construction & demolition debris, a
couch, galvanized fencing and frame, doors, window blinds and a cardboard box
(approximately 2' X 2' X 1 1/2' deep) containing both oil & latex household paints,
solvents such as mineral spirits, paint thinner, and lacquer thinner. The box
contained a shipping address for Angela Jones of 9305 Clean Valley Road, West
Palm Beach.
The second and southern most pile was made up of construction & demolition debris
consisting of used lumber, doors, ceiling tiles, copper plumbing attached to a plastic
wallshield box for a clothes washer type setup, vinyl type floor tile, wallboard marble
green ceramic tile and white ceramic tile.
Both piles were photographed. Contact was then made with Mrs. Jones on 4/13/92.
Jones provided a written statement which advised sometime ago a business card
was left on the door of her residence listing many services including trash removal
provided by Thomas Fictitious. When the Jones family cleaned out a backyard shed,
they called Mr. Fictitious to remove the trash and debris (the first pile). According to
the statement, on or about 1/14/92, Mr. Fictitious agreed on a price with Mr. Jones
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and then in his absence, told Mrs. Jones he would have to be paid more to cover
disposal because there was so much trash and there were hazardous materials. In
the end, Mrs. Jones paid Mr. Fictitious a total of $350.00 [$335.00 check number 660
and $15.00 cash]. The trash hauled for proper disposal consisted of a couch,
galvanized fencing and frame, doors, window blinds and a cardboard box
(approximately 2' X 2' X 1 1/2' deep) containing both oil & latex household paints,
solvents such as mineral spirits, paint thinner, and lacquer thinner. On 4/13/92, Mrs.
Jones identified photos of the debris found at the first illegal disposal pile on Leo
Lane as the debris she had paid Thomas Fictitious for the service of hauling and
properly disposing of the waste.
According to Mrs. Jones' statement, several weeks later, while completing a kitchen
remodeling project a second load of construction waste consisting of used lumber,
doors, ceiling tiles, copper plumbing attached to a plastic wallshield box for a clothes
washer type setup, vinyl type floor tile, wallboard marble green ceramic tile and white
ceramic tile was generated. Again, Mrs. Jones contacted Mr. Fictitious for the service
of hauling and properly disposing of the waste. Mr. Fictitious quoted Mrs. Jones a
price of $200.00 and requested cash payment. Again Mr. Fictitious asked for
additional money for the proper disposal of the waste because of the weight. During
an interview on 4/13/92, Mrs. Jones described the waste I observed in the second
disposal pile on Leo Lane.
Mrs. Jones advised on both occasions Mr. Fictitious hauled waste for disposal in the
same trailer that was pulled by the same white in color sport utility vehicle. Mrs.
Jones was less certain of the make of the vehicle but believed it was a Jeep
Cherokee.
In addition to a written statement, Mrs. Jones also provided me with the business
card that had been left on the door of her residence that she used to contact Mr.
Fictitious and check number 660, dated 1/14/92, made out to "CASH" in the amount
of $335.00. The back of the canceled check is signed by "Thomas Fictitious" with
account number "0101460850676" and deposited at the Last National Bank, West
Palm Bch FI on 1/16/92.
The property in question is owned by James Raimisha of 6943 Southponde Blvd.,
Suite D, Palm Beach Gardens, FI. I contacted Mr. Raimisha and was advised that no
one had permission to dump waste on the property or use the property as a solid
waste management facility and that they wished to pursue prosecution. A written
statement was obtained from Raimisha.
Each of the two illegally disposed piles/loads were dumped as a result of commercial
purpose, for economic gain resulting in two violations of FSS 403.413(6c), Florida
Litter Law.
In each case Mr. Fictitious obtained property / service by fraud, willful misrepresentation of a future act, or false promise in that he represented to Mrs. Jones he would be
hauling the waste for proper disposal. In each case, Mr. Fictitious re-emphasized the
fact that the benefit or service of proper disposal required extra money for disposal
fees. As a result of Mr. Fictitious' willful misrepresentation of a future act, or false
promise Fictitious deprived the victim of property in the form of money without their
the benefit therefrom resulting in two violations of FSS 812.014, Theft. The first case
involved Grand Theft of property valued over $300.00 and the second involved Petit
Theft of property valued under $300.00.
In addition, the repeated use of one property for the purpose of resource recovery or
the disposal, recycling, processing or storage of solid waste results in the formation
of a Solid Waste Management Facility.
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Solid Waste Management Facilities within the State of Florida are governed by rules,
regulation and laws. Perhaps the fundamental rule is Florida Department of Environmental Protection (FDEP) / Florida Administrative Code 62-701 (Solid Waste Management Facilities). The intent of FAC 62-701 is to establish standards for the
construction, operation, and closure of solid waste management facilities to minimize
their threat to public health and the environment.
Joseph Alwaisther of the FDEP, Southeast District Office, Solid Waste Section in
West Palm Beach researched and found no record of the required FDEP SWMF
permit for any SWMF location on Leo Lane in West Palm Beach. An affidavit to that
effect was obtained from Alwaisther.
The decision by Mr. Fictitious to repeatedly dispose of debris at an unpermitted
SWMF, despite the information documenting Fictitious' knowledge of proper disposal
requirements and procedures substantiate his willful violation of FDEP rules and
therefore FSS 403.161 (1 b)(5) [criminal misdemeanor] in reference to:
FAC 62-701.300 Prohibitions.
(1) General Prohibition.
(A) No person shall store, process, or dispose of solid waste except at a permitted solid waste
management facility or a facility exempt from permitting under this chapter.

and
FAC 62-701.320 Solid Waste Management Facility Permit Requirements, General
(I) Permit requirements. No solid waste management facility shall be constlUcted, operated,
maintained, modified or closed without a permit issued by the department.

On 4/18/92 contact was made with Mr. Fictitious at 87 Georgia Place, West Palm
Beach. Upon encountering Fictitious, identifying myself and advising him the reason
for my visit, I requested Fictitious' Driver's License. The signature on the license
matched the signature on the back of Mrs. Jones' check number 660. Mr. Fictitious
denied hauling any trash/debris. At 8:45 a.m. Mr. Fictitious was arrested, then
advised of his Miranda warnings, and agreed to speak to me without an attorney
present. Mr. Fictitious was shown the check with his signature and then advised he
did haul the trash but the he hauled only one load to the "city dump" where he paid
$37.00 cash to properly dispose of the trash. Mr. Fictitious then identified the trash in
the photographs of the piles found on the vacant lot as the trash he hauled to the
landfill. Mr. Fictitious then advised he hauled two loads to the city dump. While
enroute to the jail, Mr. Fictitious advised he wanted to change his statement and that
he had dumped the trash in question on the lot. An additional statement was
obtained at the county jail. Fictitious was charged as listed above.
The foregoing instrument was acknowledged before me this 18th day of April, 1992 by James
Pearsall who is personally known to me.

Notary Public I Clerk of Court I
Officer [FSS 117.10]
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Investigating Officer

Useful Internet Addresses
Florida Department of Environmental Protection
Florida State Statutes

http://www.dep.state.ll.us

http://www.leg.state.ll.us/citizen/documents/statuteS/index.html

Occupational Safety & Health Administration

http://www.osha.gov

u.s. Environmental Protection Agency - Region 4

http://www.epa.gov/region4/reg4.html

u.S. EPA National Enforcement Training Institute

http://es.epa.gov/oecaineti/index.html

Regional Association Information Network

http://www.alalinc.neVrain

(Access limited to those involved in criminal investigations)

National Institute of Environmental Health Sciences

http://www.niehs.nih.gov

National Institute of Occupational Safety & Health
EXTOXNET Global Search

http://www.cdc.gov/niosh/homepage.html
http://ace.ace.orst.edu/inlo/extoxneVghindex.html

State Emergency Management Agencies

http://collierem.org/states.html

Add Your Own
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Contact Numbers
CHEMTREC

1-800-424-9300

CODE ENFORCEMENT
EMERGENCY MANAGEMENT
FIRE RESCUE
Emergency Response

911

Hazardous Materials Operations
FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION
State Warning Point (24 hrs.)

1-800-320-0519

District Office
Bureau of Emergency Response (local)
District Criminal Investigator - - - - - - - - - - - - - - FLORIDA MARINE PATROL District Offices
Investigator _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
LOCAL SOLID WASTE DEPARTMENT
Household Hazardous Waste Facility
LOCAL ENVIRONMENTAL INVESTIGATIONS
Agency: _ _ _ _ _ _ _ __
LOCAL ENVIRONMENTAL PROGRAM (civil)
Agency: _ _ _ _ _ _ _ _ _ _ __
NATIONAL FEDERAL RESPONSE CENTER

1-800-424-8802

PUBLIC HEALTH DEPARTMENT
Emergency Response
Routine Complaints
SOUTHERN ENVIRONMENTAL ENFORCEMENT NETWORK
11 South Union Street Suite 316, Montgomery AL 36130
STATE POISON CONTROL HOTLINE

1-334-242-7369
FAX 1-334-240-3455
1-800-282-3171

STATE ATIORNEY'S OFFICE
Env. Prosecutor _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
U.S. E.PA CRIMINAL INVESTIGATIONS DIVISION
Regional Office: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
OTHER: _____________________________________
OTHER: ____________________________________________
OTHER: __________________________________________
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CONTACT NUMBERS
August 1999
Please note all area codes are 352 unless otherwise indicated.

ALACHUA COUNTY ENVIRONMENTAL PROTECTION ..... 955-2442
ALACHUA COUNTY PUBLIC WORKS .................. 495-9215
ALACHUA COUNTY SHERIFF'S OFFICE . . . . . . . . . . . . . . .. 955-2585
CODES ENFORCEMENT
Alachua County ............................. 374-5244
Gainesville ................................. 334-2215
FL GAME AND FRESH WATER FISH COMMISSION .. 1-800-342-8105
FL DEPARTMENT OF ENVIRONMENTAL PROTECTION
Gainesville Branch Office . . . . . . . . . . . . . . . . . . . . .. 333-2850
JAX (NED) - Emergency Response ......... (904) 448-4320
Florida Marine Patrol .................... 1-800-342-5367
JAX FMP ....................... (904) 270-2500
FL DEPARTMENT OF REVENUE - Illegal fuel transfers and tax evasion
Jacksonville ............................ (904) 279-1612
Orlando ............................... (407) 623-1347
DIVISION OF FORESTRY - Law Enforcement ............ 334-1757
GAINESVILLE POLICE DEPARTMENT. . . . . . . . . . . . . . . . .. 334-2400
Environmental Crimes, Duane Diehl ............. 334-2351
NATIONAL PESTICIDE HOTLINE ................. 1-800-858-7378
ENVIRONMENTAL HEALTH (AC Public Health) . . . . . . . . . .. 955-2350
STATE ATIORNEY'S OFFICE ........................ 374-3670
Env. Prosecutor, Jay Welch. . . . . . . . . . . . . . . . . . .. 374-3614
STATE POISON CONTROL HOTLINE ............. 1-800-282-3171

The area of environmental law is constantly changing.
If you are unsure, before taking any action you should contact a
representative of the State Attorney's Office.
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About The Author
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