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L MESSAGE FRo,_

STATE ATTORNEY
Bl LL CERVONE

The time has come for a
re-eval uation and, I
bel i eve, a change in the way
st at enent s, especially

confessions, are dealt wth.

In or der to combat
increasing juror skepticism
about | aw enf or cenent
testimony, | am asking each
of you and each of your
agencies to adopt a policy

of audio (and when possible
vi deo) recording of at |[east
suspect statenents.

The reasons for this are
many, although | wll only
address two here. First, at

best the defense bar is now
very ably enbarrassing many
of ficers duri ng Cross-
exam nation by pointing out
that no effort was made to
use even readily available
and cheap equipnment, like a
sinple tape recorder, in
order to prove to a jury
that a defendant really said
what it is clainmed he said.

In some cases, defendants
are questioned in facilities

that are fully equipped to
both audio and videotape
what is said, yet neither is
done. The failure to make
this small effort is then

characterized by the defense
as anyt hi ng from
inefficiency to proof of a

conspiracy to frame t he
def endant . Second, juries
are increasingly willing to
t hi nk il of | aw
enf or cenent . Every episode
where an officer (or a

prosecutor, a correctional
officer, or even a civilian
enpl oyee  of one  of our
agencies) gets in trouble or
makes unfavorable headlines
fuels this fire, and even
when t hose stories have
nothing to do wth our
Circuit we still pay the
price.
The conbi nati on of these

factors i's provi ng
deadly to what wused to be
good cases. One reality of
today’s world is that police
W tnesses are sinply not
automatically accepted as
truthful by juries. We can
easily conmbat that in the
area of statenents by using
t he cheap and readily
avai l abl e technol ogy that we
all have.

| feel strongly about

this and ask for your help
in devel oping new protocols
to inplenment such a change

Over the next few nonths
let’s open a dialog ainmed at
fixing a probl em t hat
al ready pl agues us.

t wo
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SAO PERSONNEL CHANGES

ASA TRACY CARLI SLE
resigned from her position
on July 2" Repl aci ng her
in the County Court Division
in Gai nesville S JOSH
SILVERMAN, who started on
August 15'", Josh has been
interning with the office
since late last year and is
a May 2001 graduate of the
University of Florida Law
School .

ASA CHRI STY BARBER
resigned from her position
in the Gainesville felony
division in August to be a
full time nmom Christy’s
position was filled by ASA
KIM ECKERT KI NSELL. Kims

position in the Gainesville
traffic division was taken
by ASA BRANDE SM TH, who
was previ ously handl i ng
m sdemeanor cases. Brande’ s
casel oad IS now bei ng
handl ed by ASA STEVE WALKER,
who started on July 23.

St eve is al so a former
intern and a UF Law School
gr adut at e.

ASA RAY EARL THOVAS

resigned from his position
on August 13'™  Begi nning on

Sept enber 1°t, ASA  KEVIN
ROBERTSON assumed
responsibility for Ray’ s
former casel oad in t he
Gai nesville Nar coti cs
Di vi si on. Kevin's traffic

casel oad has been assunmed by
ASA M CHAEL BECKER.

Also on Septenber 1°,
ASA ROSA DuBOSE transferred
to a felony position in
Br adf or d County. Thi s
transfer was necessitated by
Rosa’s move to Clay County
because of her husband
havi ng t aken a job I n

Jacksonvil | e. ASA LEE LI BBY
was transferred to t he
Gai nesville Intake Unit from
Starke on that sane date,
and ASA KI RSTEN STI NSON was
transferred from the |Intake
Unit to provide coverage for
a portion of the Gainesville
fel ony traffic casel oad,
sone of which Rosa wll
maintain from her office in
St ar ke.
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CONGRATULATI ONS TO...

..ASA CHRI STY BARBER and
her husband Kel |y, who
becane the parents of their
first child, a son, on July
24N,

..ASAs FRANCI NE
JOSEPHSON, ROSALYN
MATTI NGLY, MELI SSA Rl CH,

JOSH S| LVERMAN, and STEVE
WALKER, all of whom | earned
in Septenmber that they had
passed the Florida Bar exam

.GPD Detective REGG E
JOHNSON, naned Florida's Law
Enforcement O ficer of the
Year by FDLE at a
Tal | ahassee cer enony on
Sept ember 10'".

..GPD O ficer JEFF
McADAMS, who was elected to
the FOP State Labor Council
Executive Committee in June.

He will serve as one of the
Labor Counci |l 's Boar d of
Directors.

..Gai nesville Pol i ce
Departnment’s STEVE VEAVER

and BRI AN HELMERSON, both of
whom wer e pr onot ed to
Sergeant, and DON GEELHCED and
M KE MCULERS, both of whom
were pronoted to Corporal at
an awards cerenony on August



24", Al so recognized with
GPD's Award of Excellence
for exenplary contributions
to the Departnment’s goals
were OFficers CHUCK DALE and
MARC PLOURDE.
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DOC RE- ASSI GNMVENTS

The Depart nent of
Corrections has made
numer ous re-assi gnments
af fecting institutions in
the Circuit. JI MY CROSBY
is now Region Il Director of

I nstitutions. BRAD CARTER
is now Warden at FSP, and
JOE LAZENBY is Assi st ant
Warden at FSP. At UClI, PAUL
DECKER i s now Warden and DON
DAVIS is Assistant Warden.
At Baker Correctional BOBBY
DODD i s now Warden and STEVE
S| NGER remai ns Assi st ant
War den. At New River, ADRO
JOHNSON is Warden and LUTEHR
POLHI LL is Assistant Warden.
At Lawt ey Correctional
THOVAS FORTNER is Warden.
At Gainesville Correctional
GREG RI SKA i s Warden
Re- assi gnments have al so

occurred within t he
| nspector General’s Ofice.
RI LEY RHODEN and DALE HAYES
are now at FSP, RI CHARD
JERNI GAN is at UCI, DOROTHY
M NTA i s at Baker
Correctional, JIMW CLARK is
at Lawtey Correctional, K
O. CRAWFORD i's at

Gai nesville Correctional
and NEW LIVINGSTON is at
Lancaster Correctional.
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2001 CRI M NAL LEG SLATI ON

As is our habit, the
Cct ober 1issue of the Legal

Bulletin is used to outline
| egislative changes of
general interest to the |aw
enf or cenent community from
the nost recent |egislative
sessi on. Al | of t he
foll ow ng sunmari es deal
with such changes, and all
are already in effect unless
ot herwi se nentioned. As
with cases, full text copies
are available from the SAO

Each is referenced by its
Sessi on Law nunber.

2001-50: FS 741.283 now
requires a 5 day jail term
for a donestic vi ol ence
convi ction in whi ch t he
al | egati on i's t he
i ntenti onal infliction of
bodily harm FS 784.03 now
al | ows a fel ony battery
charge to be predicated on
one prior conviction for
Battery, Felony Battery, or
Aggravated Battery.

2001-51: FS 827.06 now
provides for a series of
nm sdemeanor and fel ony
crimes for t he willful

failure to conply with child
or spousal support orders
when the defendant has the
ability to pay and has
previ ously been hel d in
contenpt for failure to do
so.

2001-54: FS 847 has been
revi sed to establ i sh new

of f enses for el ectronic
transm ssi on of child
por nogr aphy or mat eri al

harnful to mnors; FS 815.06
now provides for fel ony
of f enses i nvol vi ng
destruction of or danage to



conput er networks.

2001-57: FS 823.10 now
sets out a felony offense
for maintaining a nuisance

war ehouse, structure, or
bui | di ng.

2001-58: FS 810.02 re-
defines burglary to allow

for surreptitious entry (See
the July 2001 Legal Bulletin
for details).

2001-85: FS 860. 146 now

provi des for a fel ony
of f ense for t he knowi ng
sal e, pur chase or

installation of a junk air
bag.

2001-92: FS 944.35 now
requires correctional
of ficer training prograns to

include a section dealing
with pr ohi bi t ed sexual
activity at correctional
facilities; FS 951. 221

creates new felony offenses
for sexual msconduct wth

i nmat es, regardl ess of
consent .
2001-93: FS 944.17 now

requires that a county jail
sentence inposed on a DOC
i nmat e be served in DOC.

2001-97: FS 925.11 sets
forth new procedures for DNA
testing after convi ction
upon a petition to the
court, as a part of which
timeframes for the retention
of evidence are included; FS
943. 325 now provi des a
timeline for the inclusion
of DNA testing for databank
pur poses SO t hat al |
felonies will be captured by
July of 2005.

2001-9: FS 775. 0844
est abl i shes t he fel ony
of fense of Aggravated White
Collar Crime when 10 or nore
el derly people, 20 or nore
people, the State or a State
agency are defrauded of over
$50, 000; FS 910. 15 now

provi des t hat | nt er net
comuni cati ons used to
facilitate a t heft are

consi dered to have been nmde
in each county of the State.

2001-102: FS 775. 15
revi ses t he Statute O
Limtations for Sexual
Battery, Lewd And
Lasci vi ous, and | ncest
of fenses so that it does not
begin unti| t he victim

reaches age 18.

2001-109: FS 948.06 now
provi des that a VOP or VOCC
war r ant tolls t he
pr obati onary period unti |l
the charges are resol ved.

2001- 114: FS 934. 215
creates a felony offense for
the use of a two way
conmuni cati ons devi ce to
facilitate the comm ssion of
a felony.

2001- 115: FS 812.015 re-
classifies retail theft to a
felony if the defendant co-
ordinates the activities of
one or nore persons, comrts
thefts at multiple |ocations
within 48 hours, otherw se
acts in concert with others
to distract a nmerchant, or
uses a box cont ai ni ng
pur chased mer chandi se to
acconmplish a t heft; FS
812. 017 <creates m sdeneanor
of fenses for requesting or
obtaining refunds with false
or fraudulent receipts; FS



812. 0195 creates a series of

of f enses for usi ng t he
| nt er net to sel | st ol en
property; FS 817.625 creates

a felony for wusing scanning
devices to steal credit card
magnetic strip information.

2001- 147: FS
est abl i shes a
Reckl ess
serious
results
Reckl ess

316. 192
fel ony
Driving offense if

bodi ly i njury
and a m sdeneanor
Driving offense if
ot her injury or property
danmage results; FS 316.1923
provides for an “aggressive
carel ess driving”
desi gnati on on citations
when two successive acts of
specified careless driving
are comm tted.

2001- 163: FS  316. 066
provides that <crash reports
are not public record for 60
days (See the July 2001
Legal Bulletin for details).

2001- 196: FS 322.2615
reduces the tinme period for
t enporary driving permts
issued at the time of a DU
arrest from30 to 10 days.

2001- 202: FS 921.137
prohibits the inposition of
a death penal ty upon a

mentally retarded person.

2001- 209: FS 944. 065 now
requires DOC notification to
the State Attorney and the
victim within 30 days of an
inmate being approved for
conmmunity work rel ease.

2001-236: FS 782.04 now
i ncl udes Resi sti ng Wth
Vi ol ence as a predi cate
of fense qualifying a killing

as Felony Murder | or 11,

2001- 264: FS 943.1758

requires | aw enf or cenent
agencies to include training
policies agai nst raci al
profiling.
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| NVESTI GATI NG ON- LI NE CHI LD
SEXUAL EXPLO TATI ON

The following article is
re-produced wth perm ssion

of and t hanks to t he
Ameri can Prosecutors
Resear ch I nstitute, whi ch
ran it earlier this year.

It was authored by Brad
Ast r owski , Bur eau Chi ef,
Technol ogy And El ectronic
Crimes Bur eau, Mar i copa
County Attorney’s O fice,
Phoeni x, Arizona, and Susan
Kr est on, Deputy Di rector,
Nat i onal Cent er For

Prosecution Of Child Abuse,
Ameri can Prosecutors
Research I nstitute.

| NTRODUCTI ON

Wth
facilitated

conput er

child sexual

exploitation comng to the
top of the agenda for both
police and prosecutors, new
I ssues are ari sing
concerning what should be
regar ded as t he best
practice for investigating
t hese crinmes agai nst
chi |l dren. To assist front
line | aw enf or cenent
professionals in responding
to t hese i ssues, t he
foll ow ng suggesti ons are
of fered.

THE GOLDEN RULES
#1 NEVER SAY OR DO
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ANYTHI NG YOU WOULDN T WANT

TO REPEAT. Keep in mnd
t hat whatever is done during
t he course of an
i nvestigation must be

presented and justified to a
jury. If, for exanple, a
per petrat or sends t he
under cover detective a
sexually provocative piece
of clothing and asks the
“child” to put it on and
send a picture to him the
detective nust not do so.
Think like a 13-year-old to
cone up wth a reason to
decl i ne. Exanpl es woul d
i ncl ude: “l don’t have a
canmera,” “l don’t want to
send it off to get devel oped
- | mght get caught,” or
“How can | take a picture of
mysel f ?” Refusi ng to pander
to the perpetrator’s w shes
is not the end of the case

Sending a picture of a
detective dressed in such an
itemis.

#2  NEVER

PORNOGRAPHY, ADULT
PORNOGRAPHY, EROTI CA,
Pl CTURES OF YOURSELF OR YOUR
CHI LD OVER THE | NTERNET. |t
goes wi thout saying that the
job of law enforcenment is
not to add to the volune of
illegal materials available
on the Internet. If the
perpetrator wants to swap
pi ctures, the detective nmay
send corrupted images. A
|l ack of a digital canera and
a scanner m ght al so be
rai sed as a bar .
Al ternatively, under cover
det ecti ves may tell t he
perpetrator that they don’'t
have pictures, but they do
have child por nogr aphy
videos, so a face to face
meeting mght be better.

SEND CHI LD

Final |y, if there is no
ot her way, arrange a
controll ed delivery of
material s Wit h i mredi at e
seizure after delivery. The
u S Postal Service can
assist local investigations

with this type of operation.

Often, the perpetrator
will ask the “child” to send
a picture of him or herself.
Once an imge, no nmtter
how innocent, | eaves the
possessi on of the sender, it
is forever out of his or her
control. There is nothing
to prevent the recipient of
the image from cutting and
pasting the head from the
image onto the body of
another child being abused
in another picture, thereby
creating new child
por nogr aphy.

#3 LOG EVERYTHI NG. It
is as inportant in these
cases as 1in any other to
keep conpl et e, wel
docunmented records of any
transactions that occur in
t he course of t he
i nvestigation. It is of
paranmount i nportance to | og
everything so that a full
and absol utely accurate
accounting may be made of
any correspondence between
t he vi cti m under cover
detective and t he
per petrator. It i's
I ncunmbent upon t he
i nvestigator to know what is
automatically | ogged and
what is not. For exanpl e,
| nt er net Service Providers
(1 SPs) wi || not
automatically preserve
i nst ant nmessages  or chat
room conversations on their
servers. (This does not
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t hat t he
and/ or t he
| ogged those

mean, however,
per petrator
vi cti m have not

conversations thensel ves. A
search of their conputers
wi | be necessary to
determ ne i f this has
occurred.) To do so would
be an extrene financi al

bur den. Ther ef or e, i f a
det ecti ve attenpts to
subpoena an ISP for that

information, it wll be to
no avail. Det ecti ves rmust

save t hese nmessages

t hensel ves. Det ecti ves nmnust
know how to save and | og al

conmuni cations between the
perpetrator and the "victini
to best facilitate t he
effective prosecution of the

case.

#4 NEVER WORK FROM YOUR
HOVE OR YOUR PERSONAL
ACCOUNT. Every office should
have a protocol delineating

the paranmeters and proper
techni ques for investigating
t hese cases. VWhen
detectives go on line, they
shoul d know what IS
accept abl e and | egal | y
def ensi bl e in such an
undercover operation. Two
key pieces of any such
protocol should be that no
detective ever work  from
hi s/ her home  conputer or
from a personal account.

These two rules sinplify the
i ssues attendant to properly
backst oppi ng accounts, and

also firmy and effectively
establi sh t he boundari es
within which the detective
may pursue the case. By

particul arly designating who

will be allowed to conduct
these investigations and on
what conputer(s), t he
pr ot ocol additional ly

preenpts and precludes the
def ense of “1I was working on
a case/l had no crimna
intent” being raised. It
also helps to insulate both
the detective and his/her
of fice from liability
i ssues.

#5 G VE THE DEFENDANT AN

QUT. At sone point in the
correspondence with t he
perpetrators, give them an
out . In a traveler case
this mght be “Are you sure
you want to have sex wth
me? Can’ t you get in
troubl e?” In a child
por nography case it mght be
“1"m worried about getting
t oget her to exchange
pi ctures. Isn'"t *his stuff
illegal? Can’t we get in
t roubl e?” This wll help
the prosecutor to show that
t he per petrator had t he
opportunity to abandon the
activity but, rather, chose
to pursue it.

#6 DON T BE THE
SLI MEBALL - THAT' S THE
DEFENDANT’ S JOB. VWhen
conducti ng an under cover
i nvestigation, it is crucial
that the detective let the
per petrat or | ead t he
comruni cati on. It should
never be t he under cover
detective who first uses
sexually explicit | anguage
or suggests a sexua
encount er. | ssues of both
ent r apnment and jury
nul l'ification are al ways
best avoi ded, particul arly
in this context. Remenber,
what ever you say you wll
have to repeat in front of
the jury. Make certain the

was the
t he

jurors know that it
def endant who escal at ed
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conversation and steered it
toward sexual matters, not
you.

#7 |F YOU SEIZE IT, YOU
MUST SEARCH I T. It is
i nperative that any conputer
sei zed be exam ned quickly.

Jurisdictions in the US.
are, on average, sSiXx nonths
behind in their analysis of
conputer forensic evidence.

Wth each analysis taking
approximately 40 hours to

conpl et e, it is extrenely
easy to fall behi nd.

Backl og, however, is not a
l egally recogni zed excuse
for failing to conduct a
forensic anal ysi s in a
timely manner. Char gi ng and
pre-trial decisions nust be

made wi th al | del i berate

speed, and wth issues of
civil liability regar di ng
failing to return t he

conputer to innocent third
parties (usually businesses
who use the conmputer(s) in

every day work), it i's
exceptionally inportant to
conduct t he forensic

analysis of the materials
and then return everything
that is not evidence to its
owner . |t shoul d be
remenbered that seizure of
BOTH the defendant’s and the
victims conmputer is optimal
to retrieve all possi bl e
el ectronic evidence relevant
to the case.

#8 CONSI DER THE PROS AND
CONS OF A FACE- TO- FACE
MEETI NG. One of the best
way s to pl ace t he
per petrat or behi nd t he
conput er and preenpt t he
Some Ot her Dude Did It
( SODDI ) def ense i's to
arrange a face-to-face

nmeeti ng bet ween t he
per petrat or and t he
under cover det ective

purporting to be a child, or

pur porting to want to
exchange <child pornography.
Two I ssues must be
addr essed when deci di ng

whet her or not to arrange
such a neeting. The first
is officer safety. Si nply
because the perpetrator is
(or seens to be) a
preferenti al sex of f ender
does not nmean that there are
no issues of officer safety.
The offender may be arned
and fearful that the neeting
is, in fact, a sting.
Addi tional |y, t here IS
al ways the possibility that
the person who shows up may
be a “cyber vigilante
(someone who poses on line
as a pedophile in hopes of
meeting pedophiles and then
inflicting harm on them”
pr epar ed to attack t he
presunmed pedophile.

The second issue rel ates
to potential defenses that
such a nmeeti ng m ght
i nadvertently support.

VWi | e t he face-to-face
nmeeti ng wi | effectively
counter the “it wasn't nme on

the conputer” defense, it
may pose ot her probl ens. By
having a very young | ooking
of ficer i nper sonat e t he

“child” the perpetrator is
supposed to be neeting, the
def ense of “fantasy” my be

gi ven uni nt enti onal
credibility. Wth t he
f ant asy def ense t he
def endant clainms that he
knew the *“child” was not

really a child and that he
was just role-playing. The
def endant could allege that
he was expecting a young



| ooking adult and, in fact,
that is who showed up.
Bef ore using this technique,

consi der whet her it S
necessary to actually have
soneone i nper sonat e t he

child/victim or whether the
def endant nmerely show ng up
is sufficient. UNDER NO
Cl RCUMSTANCES WHATSOEVER
SHOULD A REAL CHI LD EVER BE
USED TO EFFECTUATE THE
MEET! NG.

#9 |IF YOU DI SCOVER THAT
THE PERPETRATOR IS I N
ANOTHER JURI SDI CTI ON
| MVEDI ATELY FORWARD THE FILE
TO THAT JURI SDI CTI ON. VWhen
you find that the Internet
account is registered to a
John Doe in another state
(or even a foreign country),
i nform t hat ot her
jurisdiction imediately and
decide if it is better for

t he perpetrator'’ home
county to take over the
i nvestigation. The multi-
jurisdictional aspect of
t hese cases cannot be

over enphasi zed. Cooperation
is needed to both apprehend
the perpetrator and protect
the victim [See note bel ow]

#10 COWPUTER FORENSI CS
IS NOT A SUBSTITUTE FOR
SOLI D, OLD FASHI ONED POLI CE
WORK. Two classic areas of
police work predom nate this
ar ea: suspect surveill ance
and suspect interrogation.
Surveillance is one way to
put the perpetrator behind
the conputer. Meeting the
untrue  SODDI def ense may
require t hat t he
perpetrator’s hone /business
be surveilled to determ ne
who has access to t he
conputer and at what tines

of the day. It is crucial
that information be gained
at the investigatory stage
to defeat this claim

Suspect i nterrogation
remains one of the three
nost critical pieces of the

successf ul prosecution of
these cases, the other two
being the wvictim and the
forensi c/ nmedi cal / physi cal
evidence in the case.
Questions that should be
asked of t he suspect
i ncl ude: “ How many

conputers do you have access
to?” “How many conputers did
you use to correspond wth

the child?” “Where are they
al | | ocat ed?” “Are there
passwor d pr ot ect ed or
encrypted files in those
conputers?” “VWhat are the
passwor ds?”

CONCLUSI ON

No one protocol or set
of rules <can definitively
deal wth all the issues
t hat m ght arise in the
investigation of a conputer
facilitated child sexual
expl oitation case. However,
by adhering to some sinple
strategies that reflect the
best practices to date, many
of the problens and pitfalls
of investigating these cases

can be avoided and the
children victimzed by these
crimes will have a better
opportunity to obt ai n

justice in the courts.

*Editor’s Note: Florida |aw
holds in some DCA decisions
that the use of a conputer
in one county to conmunicate
with a conputer in another
county establishes venue in
ei ther county, so this point



my well be less inportant
here than el sewhere. In
essence, Florida Ilaw may
allow a prosecution for
conputer offenses in either
the location of the sender
or t he recipi ent of
el ectronic comuni cati ons.

Deci si ons regar di ng whi ch

county should proceed would

still have to be made after
t horough di scussion between
all involved in the involved
counti es.

*k k%%

PUBLI C SHOOT- QUTS: THE
MODERN DAY OK CORRAL

I n an opi ni on
rem ni scent of the days of
the old West and the Shoot -
Qut At The OK Corral, the 2"
DCA ruled in March that
willingly participating in a
public gun battle supports a
hom cide conviction for a
participant who did not fire
the fatal shot.

In the case, Reyes v
State, the defendant
was a gang member who
accosted a rival gang nmenber
in a public park. He began
firing and another person
joined in, firing shots that
killed a byst ander and
seriously injured others.
In resolving the question of

hol di ng Reyes responsi bl e
for a deat h physi cal |y
effected by one of hi s
ant agoni st s, t he court
concl uded t hat each
participant in a nutually
agreed to gun battle in a
public place my be held
accountable for any death or

injury to an innocent person
whi ch results from t he
confrontation. The

underlying theory for this
conclusion has surfaced in
ot her cases in the past and
hol ds t hat because al

participants were engaged in
the same felonious activity

- the shoot out - their
participation in the episode
is sufficient to consider
t hem al | ai ders and
abettors.

Al though this <case is
limted to ci rcumnmst ances
involving the death of an
i nnocent person who happens
to be in the wong place at
the wong tinme, it could
arguably apply when a
partici pant is killed as
wel | .

*k k%%

GAME VI OLATI ON FORFEI TURES

An April decision of the
3" DCA has upheld FS 370.061

and its provisions allow ng
the forfeiture of boats and
equi prment used in t he
illegal taking or attenpted
taking of salt water fish or
ot her salt water products.

In the case, styl ed
State v Val des, Fl ori da
Mar i ne Pat r ol of ficers

boarded a 43 fishing boat
bei ng operated by Val des and

seized 137 out of season
stone crab cl aws. The boat
was seized for forfeiture
but the trial court ruled
that FS 370.061 failed to
establish pr ocedur es t hat

woul d provide due process to

owners. The statute is, in
fact, si | ent as to the
procedures to be followed in
order to perfect a
forfeiture. In acting to
save t he st at ut e, t he
appeal s court reversed,
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hol di ng t hat t here wer e
sufficient procedur es
contained in related bodies
of case | aw, i ncl udi ng
opi ni ons by t he Fl ori da
Supr ene Cour t requiring
certain notices and
heari ngs, and t hat by
falling back on t hose
pr ocedur es before acting
under FS 370. 061 a

forfeiture could be properly
acconpl i shed.

The result i's t hat
marine forfeitures of this
sort my be pursued, Dbut
only t hr ough t he sane
mechani sms as ot her
forfeitures. It is likely
that the legislature will at
sone point act to amend FS
370.061 in order to avoid

this probl em al toget her.

*k k%%

M RANDA FOLLOW UP

In the July 2001 Legal
Bul | eti n, a new Florida
Suprenme Court decision in
G antznayer v State, which

set forth requirenents to be
foll owed when a suspect asks
a question about his Mranda
ri ghts, was discussed. That
case benefited | aw
enf or cenent by clarifying
t he rul es regar di ng
guestioning in order to make
it pl ai n t hat al | an
interrogator had to do was
honest |y respond to a
guestion wi t hout gi vi ng
advi ce.

A foll ow-up case has now
been issued by the 4'" DCA
The case, State v Contreras,
denonstrates the 1nportance
of t he opi ni on I n t he
d ant znayer case because the
4'" DCA was forced to reverse

itself as a result of that
hol di ng. In the Contreras
case, during interrogation
the defendant asked *“Do
need an attorney?” As a
response, t he det ective
doing the questioning said
“Since you brought it | up,
let nme read you your rights
and you can make your
deci si on based on ne reading
you your rights.”
Originally, the 4"  DCA
concluded that this was not
suf ficient and suppr essed
the resulting confession.
As a result of dantzmayer,
however, t he court has
reversed itself and held
t hat this response was
consi st ent with t he
requi renents of honesty and
fair dealing set forth by
t he Suprene Court.

Thi s | anguage and
response can serve as a
conci se exanple of how I|aw
enforcement officers should

deal with this situation.

*k k%%

| NTERROGATI ON TECHNI QUES

A July opinion from the

4'" DCA, Edwards v State, has
shed new 1 ght on
interrogation nmethods that
the appeal courts wll and
wi |l not approve.

In t he case, t he
def endant was charged wth
Arson. After a fight wth
hi s girlfriend, he had
broken into her apartnent
and set fire to it. VWi | e

bei ng questioned, he denied
setting the fire although he
admtted some other illegal
acts. At that point, one of
the officers conducting the
interview t hr eat ened to
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“hit” Edwards with every
charge he could if Edwards
was not truthful. At that
poi nt the defendant admtted
setting the fire. Al so
during the interrogation the
of ficers had rem nded
Edwar ds of t he Bi bl i cal
admonition that “the truth

wll set you free.”
Calling “the truth wll
set you free” st at ement
“questionable,” t he court
nonet hel ess ruled that it
ampunted to no nore than an
encouragenment to be truthful
or an appeal to Edwards’
religious back ground in
encouraging him not to lie.
The court also noted that
t he defendant could not have
bel i eved t hat t he truth
woul d literally set
free. Finally, the court
concluded that since Edwards
had not confessed after that
statenment was nmade to him
hi s ul timate conf essi on
could hardly be said to have

been the result of any
i nfluence, i nproper or
ot herwi se, from t hat
st at ement . The court thus
al | owed this as an
i nterrogation conment ,

al beit reluctantly and wth
sone reservation.

As to the other 1issue,
however, the court not ed
that a threat to charge a
suspect with nore, or nore
serious, charges unless he
conf esses I's coercive

because it
proni se not

is essentially a
to prosecute to

the fullest extent possible
if the person confesses.

The st at enent t hat t he
def endant would be hit wth

everything possible absent a

t he
undue

to
and

conf essi on
court,

was,
i mpr oper

hi m

i nfluence, especially since
Edwar ds’ conf essi on came
i mmedi ately thereafter.

The result was that the
court suppressed t he
confession, not because of
t he religious exhortation
but because of the threat of
addi ti onal charges. In so
doing, the court noted the
connection that nust exist
bet ween an inperm ssible |aw
enforcement coment and a
resulting conf essi on in
order for suppression to
result, a point t hat IS
i nport ant to renmenber in
ternms of docunmenting the
exact sequence of who said
what when duri ng an
interview so that argunents
agai nst suppression can be

made if necessary.

*k k%%

SEARCH WARRANT PROTOCOL

The 5'" DCA issued an
opi ni on i n August whi ch
provi des a hel pful review of
some of the protocols that
may be followed when a
search warrant is executed.

In the case, Harris v
St at e, of ficers wer e
executing a search warrant
in Wnter Park at a business

where drug activity had been

observed. The warrant was
for the business building,
the surrounding curtilage,
meani ng the parking lot, and
“vehicles thereon and any
persons thereon reasonably
believed to be connected
with” the drug activity.
Harris was an occupant
of a car parked in the |ot
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when t he war r ant was
execut ed. He and others in
the car were asked to get
out of it and they were
patted down for of ficer
saf ety. During that pat
down, an officer felt what
he thought m ght
cani ster containing drugs.
The of ficer renoved t he
object from a pocket and,
sure enough, it had cocaine
init.

To begin its discussion,
the court noted that a
search warrant carries wth
it the limted authority to
detain those on the prem ses
whi | e t he search S
conduct ed in or der to
mnimze any risk to either
t he of ficers or t he
occupants. The initial
detention of Harris was thus
| awf ul . The court then went
on to note that the warrant
authorized a search of any
per sons on t he prem ses
“reasonably believed” to be
i nvol ved. Harris, however,
was searched without any
nore than his presence being
not ed. The court held that
nmere presence of a visitor
on premses that are the
subj ect of a search warrant
is insufficient to connect
the person to the crimnal
activity involved. As a
result, the pat down was not
all owed on that basis. The
court then noted that while
officers may do a pat down
if they have a reasonable
suspicion that the person
bei ng detained is arnmed, no
facts provided that basis.
The pat down was thus not
all owed on that basis either
since it was routine and not
based on anyt hi ng t hat
ampbunted to the required

be a film

articul at ed “reasonabl e
suspi ci on”. Finally, the
court noted that even if the
pat down had been permtted,
the “plain feel” doctrine
still required t hat t he
illegal nature of an object
felt during a pat down nust
be “i nmmedi ately apparent”
before a seizure is allowed.

In other words, the officer
must be reasonably certain
of the illegal nature of
what he is feeling. In this
case, a canister alone is
not illegal, SO t he
officer’s hunch, even based
on know edge that it IS
often so, that there would
be drugs in such a canister
was not enough to allow him
to t ake it from t he
def endant’ s cl ot hing and
ook into it.

What all of this anpunts
to is a rem nder that there
are di fferent | evel s of
evi dence required when

different steps are taken.

*k k%%

VEHI CLE SEARCHES

3rd

The DCA issued an
i nport ant opi ni on styl ed
State v Allende in August
whi ch di scussed permtted
pr ocedur es duri ng traffic
st ops.

In the case, Allende was
stopped for an expired tag
vi ol ati on. VWile he was
| ooking through the glove
box for hi s vehicl e
registration papers, t he
officer asked him if he had
any weapons in his car.
This question was entirely
routine and a part of every
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stop he made, according to
the officer. Allende, wth
no further guesti oni ng,
replied that he had a gun
“behind the passenger seat.”

The officer then found and
sei zed a fully | oaded
handgun hidden in a seat
pocket . Subsequently, it
was determ ned that Allende
was a convicted felon, so he
was char ged with bot h

Carrying A Conceal ed Firearm
and Possession O A Firearm
By A Convicted Fel on.

Al l ende conpl ai ned that
the officer had no right to
ask this question. The
court dismssed this claim
noting that not only is it
doubt f ul t hat a nere
guestion has any
constitutional i nplications
but also that this question
was “appropriately
incidental” to both a proper
Terry and/or traffic stop.
The court specifically
comrent ed t hat “t he
general i zed danger presented

by even the possibility of a
firearm in the car provides
constitutional justification
for far greater intrusions
into the freedom of
driver (or passenger) i
traffic stop than the si
guestion involved in
case.”

Mor eover, t he court
concluded that Allende had
vol unteered information that
ampbunted to probable cause
for the commssion of the
crime of Carrying A
Conceal ed Firearm t hus
justifying his arrest and
the seizure of the gun.

In a 2000 case from the

any

n a
npl e
this

4'" DCA, Leahy v State, an
opposite result occurred
when a trooper asked a

sim | ar gquestion and was
told that there was “a gun
in the car.” The 3" DCA
expressed serious doubt s
about that case, and said
that it was distinguishable
in several ways. First, the
court said, the response in
Leahy did not carry sone
i ndi cati on of conceal nent as

the comment that the gun was
“behind the passenger seat”
in this new case did. Thi s
is inportant because the
el ement of concealnment is
what made Al | ende’ s
possession illegal, and it
is that illegal possession
t hat gi ves rise to the
justification to search
Second, t he guestion in
Leahy was asked after the
stop was concluded, rather
t han during it, t hus
violating the constitutional
prohi bition agai nst
I nproperly pr ol ongi ng a
traffic stop.

The noral of this case,

as is so often true, 1is
timng and preci si on of
| anguage. Aski ng t he
gquestion during the routine
process of a traffic stop
was perfectly perm ssible.
Aski ng it as an after
t hought woul d not have been.
Getting a response that
suggests concealnent of a

gun was critical, as opposed
to sonething nore vague.

Left unanswer ed S what
woul d have happened if the
answer had been vague as to
conceal ment and the officer

had concluded after a visua

check t hat a gun, i f
present, must have been
conceal ed, but t he case
suggest s t hat such a
scenario m ght al so pass

court scrutiny.
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LAST CHANCE TO REG STER -
LAW ENFORCEMENT TRAI NI NG DAY

Thi s year’s Law
Enforcement Training Day is
OCTOBER 17'" and will be held
at the Santa Fe Conmunity
Col | ege Audi t orium in
Gai nesville from 8am to
4: 30pm Course description

i nformati on has been mail ed.
If you have not received it
or to register call Jessica
Huf fran at SFCC (352-334-
0300). Registration is $20,
i ncluding |unch, and the
course has been CJSTC
approved for mandatory re-

training credit.

Topics to be covered
will include Probable Cause
Tri al Preparation And
Courtroom Presentation, New
Crimnal Legislation, Search
And Sei zure, Law Enforcenent
Di sci plinary Procedures,

Child Abuse, Traffic And
DUl , and Envi r onment al
Crimes |ssues. Speaker s
wil | i nclude County Court
Judge Jim Ni | on, St ate
Senat or Rod Snmith, St ate
Attorney Bill Cervone, and
other nmenbers of the SAO
staff.

* Kk k k%

OPEN CONTAI NTER CHARGES

This is the time of
year when public al cohol use
i ncreases, especial ly in

Gai nesvill e and around Gator

f oot bal | ganes. The
foll owing suggestions wll
help the SAO process cases
nore efficiently.

When preparing an NTA,

Mttinmus or
for an
char ge,

Swor n  Conpl ai nt
Open Cont ai ner
pl ease sure
specify whi ch you are
intending to wite. It is
also inportant to include
the follow ng information:

1. Whet her or not t he
def endant made any
adm ssi ons concerni ng what
he has.

be to

2. If the beverage is beer,
the brand since alcohol
cont ent can vary,
i ncl udi ng non- al coholic
br ands.

3. Whet her the beverage was
in an identifiable bottle

or can as opposed to being

in a plain glass or cup.
This is inmportant because
the State cannot infer the
presence of alcohol just
because of the appearance
of a liquid i n an
uni dentified cont ai ner
wi t hout chem cal anal ysis,
but m ght be able to draw
an i nference from a
commercially [|abled beer
or al cohol bottle.

-Contributed by ASA Wlter
G een

FOR COPI ES OF CASES...

For a conplete copy of
any of the cases or statutes
mentioned in this issue of
the Legal Bulletin, please
call Inv. VonCille Bruce at

352-374-3670.
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