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MESSAGE FRO | arger agencies, this has
STATE ATTORNEY meant nor e t han a few
Bl LL CERVONE people. Those of us who are
left behind nust not only
As | wite this it is tine pick up the workload for
to plan again for the annual fellow officers who have
| aw  enf orcenent menori al s been deployed either across
that our Circuit wll hold the country or overseas but
on various dates and in also nmust do that wth the
vari ous | ocati ons this burden of <concern for the
Spri ng. Over the last two safety of our conrades that
years we have had tragic we have. Sone m ght think
rem nders of how dangerous it ironic that so nmany | oca
the job each of you do can | aw enforcenent officers are
be and how fragile Ilife al so reservists. To ne,
itself is in the deaths of that reality is nothing nore
GPD Officer Scott Baird and than a re-affirmation of the
UCSO Deputy Renee Azure. As dedi cati on of t he | aw
if the loss of these two enf orcenent community as a
| ocal heroes wasn’t enough, whol e to serving and
there was, of course, the pr ot ecti ng.
horrific | oss of life,
i ncl udi ng so many As | am sure many of your
firefighters and police agencies have, ny office is
officers, in the Septenber participating in a variety
11'" attacks. Now we face as of efforts to show our
a nation active warfare on support for our servicenen
foreign soil. and servi cewonen. | urge
you all to do so as well and
Even before this issue of to keep all of our mlitary
the Legal Bulletin went to personnel, especially those
print on April 1%, war had who are on |leave from our
started. For those of us in vari ous agenci es, in your
t he | aw enf or cenent t houghts and prayers during
community, war has already the difficult nonths that

had a profound effect. There
is scarcely an agency of any
size that has not had to
deal with t he pr obl ens
created by mlitary call-ups
to active duty of

reservists. For some of our

may |ie ahead.
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SAO PERSONNEL CHANGES

ASA ROSALYN MATTINGLY has
resi gned from the St ate
Attorney’s Office to enter
private practice in
Gai nesville. ASA STEVE
PENNYPACKER has resigned to
t ake a position as a
Judicial Hearing Oficer

* k Kk k%

CONGRATULATI ONS!

LEVY COUNTY Sheriff’s Deputy

CHUCK BASTAK has been
pronoted to the rank of
captain repl aci ng Captain

DAVE SHEWEY, who retired in
February after 37 years of
| aw enforcenment experience
in Levy County.

LEVY COUNTY Sheriff  JOHNNY
SM TH has al so pronoted four
ot her deputies to the rank

of corporal: CARL ROGERS,
ZACK KNI GHT, DANNY  TURNER
and TODD HOUCHI N. Sheri f f

Smth al so desi gnat ed
| nvestigator LAUREE ALLEN as
hi s agency’s first

agricultural investigator.

The Ameri can Correctional

Associ ati on has al so
accredited the Levy County
Jail, citing its neeting or
exceedi ng st andar ds of
excel I ence for policy,
procedur e, per sonnel and
equi pnent .

Deputy DEBRA HILL of the

ALACHUA COUNTY SHERI FF’ S
OFFI CE has been pronoted to
| i eut enant.

ASO Deputy EDWARD BENNETT JR
has been pr onot ed to
sergeant and assigned to the
Uni f orm Patrol Division.

Also pronoted to sergeant
and assigned to the Patrol
Division are ASO Deputies
JOSH VEAD and LATRELL
SI MVONS.
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VI CTI MS" RI GHTS WEEK

Victinms’ Rights Week wil
fall in April this year. I n
Al achua County, t he
foll ow ng event s are
schedul ed:

On Wednesday, April 9'" |, a
Candl el ight Vigil wi || be
held at 6:30 pm in Squirrel
Ri dge Park, located off of
WIliston Road just west of
SW 13'" Street. The public
is also invited to donate a
plant in menory or in honor
of anyone who has been

t ouched by vi ol ence.
Dedi cation  of the plants
will take place at 5:30 pm

On Friday, April 11'" at 8:30
am t he Li f eSout h
Bl oodmobile will be at the
State Attorney’'s Ofice all
day to accept your donations
of bl ood. Donors  wil|
receive a pint of Blue Bell
ice-cream as a “thank you”.

Al | | aw enf or cenent S
encour aged to donat e in
honor of victins of
vi ol ence.
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CULTURE OF VI OLENCE

The HARN Miseum at t he
University  of Florida is
presenting a series of
| ectures and performances
exam ni ng t he cul tural

soci al , political and

personal aspects of violence

in Anerica. On April 13'™" at
3 pm Aphrodite Desiree
Navab wi || present an

abstract presentation of the
violent term nology enbedded

in t he culture of
phot ogr aphy. These | ectures
are or gani zed by t he

University Gllery at the
University of Massachusetts
at Amherst and are open to
t he public.
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LAW ENFORCEMENT MEMORI ALS

Ar ea | aw enf or cenent
menori al services wll be
held at several l|ocations in
May . The follow ng have

been scheduled as of this
i ssue’s publication date:

For Uni on and Br adf or d
Counties, a nenorial service
will be held on May 8th at
6:30 pm at the Lake Butler
Community Center.

In Alachua County, nmenorial
services will be held at the
Law Enf or cement Menori al
| ocated off of Tower Road on
May 23th at 10:30 am

Baker County wi || hol d
services on May 1st at 7 pm
at t he Baker County
Sheriff’s O fice.
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SEARCH AND SEI ZURE UPDATE

UNREASONABLE DELAY

O ficer Lemery stopped a
vehicle driven by Defendant
LeCorn for dark w ndow tint.

LeCorn explained that it
was a rental car and that he
had nothing to do with the
tint. The officer decided
to issue a warning instead
of a ticket, but he noticed
t hat LeCorn and hi s
passenger appeared nervous
and fidgety. LeCorn was
requested to step out of the
vehicle and wal k back to the
unit while the warning was
bei ng prepared.

Anot her of ficer t hen
appeared within four mnutes
with a K-9, who wal ked
around the Defendant’s car
and eventually alerted on

t he driver’s si de. The
Def endant denied there was
anything illegal in the car.

O ficer Lemery patted the

Def endant down and felt
sonet hing chunky, hard and
brittle. Lemery asked the
Def endant what it was and
LeCorn failed to respond.
LeCorn was then asked if he
was armed with a gun which
he deni ed. Lemery asked the
Def endant if the object was
cocai ne. The Def endant
admtted it was.

LeCorn noved to suppress the
cocai ne based on t he



unr easonabl e del ay in realized that Faul kner was

witing the warning which listed on the registration
enabled the K-9 officer to as the owner of the vehicle
arrive and conduct the K-9 and had al | owed an
search of the car. unlicensed driver to drive
his car. Faul kner advi sed
The Fifth DCA in LeCorn V St that he had been drinking,
held that the time to iIssue did not f eel confortable
a notice “should last no driving and had asked his
| onger than is necessary to friend to drive not know ng
wite the notice and, when he had no |icense.
necessary, to make t he
license, tag, insurance and The deputy t hen asked
regi stration checks as |ong Faul kner if he was carrying
as that information can be any weapons or guns. The
obtained within a reasonabl e Def endant said no. The
period of tine.” The Court deputy asked if he could pat
found that four mnutes was hi m down and Faul kner
not unreasonabl e del ay. agr eed. A pat down resulted
Furt her, the Court f ound in a finding of drug
that the pat-down follow ng par aphernal i a and t he
the dog’s alert on the car Def endant was arrested.

was perm ssi bl e.
The Second DCA in Faul kner v

St held that the consent for
the pat-down was a product
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of an illegal detention and
therefore involuntary. The
SEARCH AND SEI ZURE OF Court held that the deputy
PASSENGER had no reasonable suspicion
t hat Faul kner had commtted
Pol k County Deputy G |bert a crime or was a threat such
saw a car running a stop as to justify that Faul kner
sign and stopped the car. remain in the vehicle during
The Defendant, Faul kner, was the initial encounter.
t he passenger. As the deputy
appr oached, Faul kner Al t hough t he Court
attenpted to get out of the recogni zed that the U S.
car but was directed to stay Suprenme Court has held that
in the vehicle for “general for general safety purposes
safety purposes”. Faul kner an officer may routinely
was not suspected of any order t he driver of a
crimnal conduct or being a lawfully stopped vehicle to
t hreat. The deputy then exit the vehicle, the DCA
i nvestigated the driver who hel d t hat “ a command
had no driver’s license. The preventi ng an i nnocent
deputy had Faul kner get out passenger from |eaving the
of the car, conme to the rear scene of a traffic stop to
of t he pat r ol car and continue on his independent
produce identification. At way IS a greater intrusion
this poi nt, t he deputy upon personal liberty than



an order sinply directing a
passenger out of t he
vehicle.” Thus, Faul kner’s
“detention” was illegal and
his consent to a pat-down
was i nvoluntary.

*k k%%

SEARCH OF VI SI TOR TO HOME
BEI NG SEARCHED

While Polk County deputies
were searching a residence
pur suant to a sear ch
warrant, Sosa-Leon wal ked up
to the front door carrying a
can of beer and a Wal-Mart

bag. As he approached, a
detective standing 1in the
door way noved asi de and
asked Sosa- Leon to step

i nsi de. Once inside, Sosa-
Leon was directed to raise
up his hands so that he
could be patted down and
directed to hand the bag to
the other deputy. The
detective found a pistol in
t he Defendant’s wai stband.

A second detective snelled
the odor of marijuana com ng
from inside the bag and
arrested the Defendant for
possessi on of cannabis and

possession of a conceal ed
firearm

The trial court ruled that
t hese ci rcumnmst ances
justified the search for
weapons because t he
Def endant “suddenly entered
the home that was being
lawful |y sear ched whi | e

carrying a bag from which
the odor of marijuana was

emanati ng.” However, the
Second DCA in Sosa-lLeon v St
reversed t he Def endant’ s
conviction holding that the
Def endant was asked to enter
the home and the marijuana
was not snel | ed by the
i nvestigator wuntil after he
had grabbed the bag from the
Def endant so that the pat-
down search could proceed.

Here, the deputy did not
testify to any articulable
suspicion that Sosa-Leon was
armed in order to justify
t he pat-down. Rat her, he
testified that it was a
routine search always done
under simlar circunmstances.

Here, the deputies did not
have an articul abl e
suspicion that the suspect
was arned prior to the pat-
down, nor was the contraband
odor detected prior to the
sei zure of t he bag to
justify t he sei zure.
Further, the Court found no
evi dence that the Defendant
was sufficiently related to
activities of the residence
bei ng searched to bring him
within the purview of the
search warrant.
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DRI VI NG WHI LE LI CENSE
“SUSPENDED _OR_REVOKED

(Due to a printing error in
the last issue, the article
subm tted by ASA St eve
Wal ker is being re-printed
inits entirety.)

It seenms that nearly all |aw
enf or cenent of ficers,



regardl ess of agency, rank,
or assi gnnment, write
citations for DWSR VWi | e
it is clear that the 1998
amendnment to F.S 322. 34
requires t hat t he St ate
prove t he Def endant was
knowi ngly driving whi | e
hi s/ her license or privilege
to drive was suspended,
revoked, cancel | ed, or
di squalified, what is not so
clear is what evidence is
required to prove that the
Def endant had know edge.

According to
t he know edge
satisfied if

F.S. 322. 34,
requirenent is
t he person has

been previously cited, the
person admts know edge, or
t he person has recei ved
notice. It is inmportant to
not e t hat t he driver’s
license record of a person
may indicate that notice of
a suspension or revocation
was given pursuant to F.S.
322. 251. This statute deals
with the requirenents placed
on the DHSW for notifying
drivers that their license
has been suspended or
revoked. An indication that
notice has been given does
NOT satisfy the know edge
requi renment that notice has

been received.

The above nentioned problem
is cured, in part, by a
rebuttable presunption that
t he know edge requirenment is
satisfied if a judgnment or
order appears in the DHSW
records. However, this
presunption only applies to

cases that do not involve a
suspension for failure to
pay traffic fines or for
sone other violation of a

financial responsibility.

I n cases
suspensi on

i nvol vi ng a
for failure to
pay traffic fines or for
vi ol ati on of sone ot her
financial responsibility the
presunption would not apply
and we would have to prove
know edge through a prior
citation, an admn ssion of
know edge, or proof that the
person actually recei ved
know edge. Under st andi ng
what may be t he
i npossibility of proving the
former, because the person
may not have been previously
cited, and the difficulty of
proving the latter, we are
stuck with what is in the
m ddl e.

The single best
sati sfy t he
requirenent is
Def endant’s own
or post-M randa
t hat he/she in fact has
know edge t hat hi s/ her
i cense IS suspended or
revoked. Short of that, a
spont aneous or post-M randa
statement that he/she has
been previously cited and/or
recei ved notice woul d
suffice. A statenent to the
effect that any nmanner of
proving knowl edge has in
fact been acconplished wll
prevent the Defendant from
claimng there is sone sort
of mx up wth the DHSW
and/or US Postal Service, a
claim that will fall on the
synpat hetic ears of Si X
peopl e who have had to deal
with both of those agencies.
Obt ai ning any one of these
statenments will certainly go
a long way in proving a
DW.SR before the judge or

way to
know edge
t hrough the
spont aneous
st at ement
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jury.

Pl acing these statenments on
your utrc or swor n
conpl ai nt/ arrest mttinmus
wi | go a long way in
securing gquilty pleas and

preventing these cases from

cl ogging up the system

*k k%%

DBPR NEWS

The Departnent of Business
and Professional Regulation
has request ed t hat al |
agencies be aware of its
desire t hat possi bl e
conplaints or cases against
Prof essi onal Geol ogi sts al so
be forwarded to DBPR for

di sciplinary action. Under
Chapt er 455 of Fl ori da
St at ut es, DBPR' s

jurisdiction i ncl udes
geol ogi st s | i censed under
Chapter 492, and there is
apparently a concern by the
Boar d of Pr of essi onal
Ceol ogists that violations

by ei t her i ndi vi dual
geol ogi st s or geol ogy
busi nesses are bei ng
reported to | ocal | aw
enf or cenent agenci es for
prosecution with no

corresponding conplaint to
DBPR for |icensing action.

SAO records do not reflect
any current charges under

Chapter 492, so this problem

i's apparently not
i mmedi ately relevant to the
Eighth Circuit. If such

cases were to arise however,
t hey woul d nost i kely
i nvol ve environmental crines
so it is possible that there

is some connection that is
not easily identified by
statute nunber. If you or
your agency knows of such a
current case or becones
involved in an investigation

in whi ch a i censed
geologist is being |ooked
at, please follow up wth

what DBPR is requesting by
forwardi ng a conplaint to:

Di vi si on of Conpl aints
DBPR
1940 N. Monroe Street
Tal | ahassee, FI 32399
850-488- 6603
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UNLAWFUL USE OF FALSE NAME

An  officer was on road
patrol in a high crime area
when he spotted t he
Def endant and another man
engaged in what appeared to

be a hand-t o- hand
transacti on. The officer
didn’t know what , i f
anyt hi ng, was actually
exchanged.

The officer stopped to talk
to t he Def endant and
guestioned him from a field
i nterrogation card aski ng
hi m his nane. The Def endant
said that hi s name  was
“Snitzer”. The officer then
ran a conputer check on the
name which revealed that no

driver’s i cense was on
record for such a nane.

Suspecti ng t hat t he
Def endant was |ying, t he
of ficer retur ned to t he



Def endant, told him what the
record’ s check revealed and
asked him again for hi s
name, which the Defendant
repeated as “Snitzer”. The
Def endant was not free to
| eave at this poi nt
according to the officer.

Upon noticing a wallet in
t he Defendant’s back pocket,
the officer asked for and
recei ved t he Def endant’ s
driver’s i cense whi ch
listed the name “Belsky”.
Bel sky was pl aced under
arrest for giving a false
nanme to | aw enf or cenent
pur suant to Ch 901. 36.
Contraband was found on the
Def endant’s person and he
was arrested for narcotics
viol ations as wel|.

The Fourth DCA in Belsky v
St suppressed the contraband

hol ding that the officer
| acked probable cause to
arrest the Defendant for
giving a false name under

901. 36 because the giving of

a false name under this
statute nust occur during an
arrest or |awful detention.
Al t hough t he initial
encount er was a [ awf ul
consensual encount er, t he
encount er t ur ned into a
detenti on when t he

Def endant was not free to
| eave. The Court held that
t here was no reasonabl e
suspi ci on to detain t he
Def endant where the officer
had only a hunch that Bel sky
and hi s conpani on wer e
i nvol ved in a dr ug
transacti on. The officer
did not testify that he had
ext ensi ve or speci ali zed
narcotics training, did not

see anyt hi ng actually
exchanged between the two,
and although the officer
described the area as one
known for drug activity, he
did not i dentify t he
Def endant or his conpanion
as known drug dealers or
testify about ext ensi ve

observati on
activity. An

surveill ance or
of suspicious

officer’s bel i ef t hat an
i ndi vi dual is lying does
not , in and of itself,

justify detaining him
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M RANDA AND POLI CE DECEPTI ON

Loredo was contacted at his
home one evening by DeSoto
County Sheriff’s Detective
Lew s who asked him to come
to the station to discuss a

conpl ai nt t hat he had
sexual |y abused hi s
girlfriend s m nor daughter.

Loredo drove to the station
in his owm car and was |ed
to an interrogation room

The detective told him that

t he door would be closed but
not | ocked, that he was not
in custody and was free to
| eave at any poi nt .
Addi tional |y, Lor edo was
pl aced wunder oath and was
advised that a translator
was present and avail able
any time he w shed to use
the translator’s services.

Near t he end of t he
interview, after Loredo nmde
incrimnating st at ement s,
t he detective twi ce
ment i oned t hat she would
take the infornmation that
Loredo provi ded to t he
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j udge. No M randa warnings
were ever given.

Loredo noved to suppress his
statenments saying that he

was interrogated while in
cust ody wi t hout bei ng
M randi zed. Furt her he

alleged that the officer’s
conment s about presenting
the mtter to the State
Attorney’s office and Ilater
to the judge were statenents
suggesting | eniency, whi ch
made hi s statenents
t herefore involuntary.

The Second DCA in Loredo V
St held that although the
Def endant was interrogated,
he was not in custody. He
was told he was not under
arrest, that he could |eave
at any time and was even
given directions for exiting
the station. Loredo was not
in custody for the purposes
of giving Mranda warnings
and the police were not in
this instance required to
gi ve M randa warni ngs.

The Court further held that
the officer’s coments about
presenting the Defendant’s
statenments to t he State
Attorney or the judge did
not suggest | eniency. There
was no explicit suggestion
of leniency, and no express
quid pro quo bargain for the
conf essi on. However, the
Court cauti oned t hat
cust odi al i nterrogators
SHOULD NOT i ndi cate an
intention to bring t he
matter to a judge or to the
judiciary. “Because judges
traditionally I npose
sentence, such a suggestion
may inmply |enience and thus

coercive police conduct. A
simlar concern arises wth
suggestions to bring the
matter to t he state
attorney, given the nunber
of statutes that essentially
pl ace t he sent enci ng
decision into the hands of
t he prosecutor.”

Final |y, Loredo’s argunent
t hat t he det ective made
fal se statenments of evidence
and prom ses of treatnment to
i nduce his confession was
rejected by the Court.
“Police deception does not
render a conf essi on
i nvoluntary per se.” “We do
suggest, however, that when
law enforcenment uses such
deception, the legality of
t he conf essi on IS nor e
likely to be sustained when
M randa warnings have been
given.”
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FOR COPIES OF CASES...

For a copy of the conplete
text of any of the cases
mentioned in this or an
earlier 1issue of the Legal
Bul | eti n, pl ease call ASA
Rose Mary Treadway at the
SAO at 352-374-3672.
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| N MEMORI AM

For mer Al achua County
Sheriff LU HI NDERY passed

away on February 2. Sheri ff
Hi ndery was hi red as a



deputy in 1949 and served as
Sheriff from 1977 to 1992

until his retirement. He was
instrumental in the success
of t he Fl ori da Sheriff’'s
Yout h Ranches and

established the first School
Resource Deputy Program in
the State.

Retired Gainesville Police
O ficer KEN SIGNORE passed
away on February 2 at age
fifty-five. O ficer Signore
served GPD for 22 years
before retiring in My 2000
and was recognhized as the
nost decorated officer in
GPD hi story.

On February 19, fornmer
Bradford County Deputy M KE
BROGAN died after a short
i Il ness. Deputy Brogan was
a Reserve O ficer with
Al achua Pol i ce Depart ment
for one year before serving
with the Bradford County
Sheriff's Ofice from 1997
until 2002.
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CFFI CE OF THE STATE ATTORNEY
Bill Cervone, State Attorney

Presents

LAW ENFORCEMENT TRAI NI NG DAY
Wednesday, May 14'"

SFCC, Institute of Public Safety
Gai nesville

All New Training Topics!
Preparing for Courtroom Testi nony
| dentity Theft
Shaken Baby Syndrone
Forensi cs Update
Traffic/DU |ssues Update
And nor e!

Wat ch for acadeny training notices for
regi stration!
For nore information contact
SAO I nvesti gator Spencer Mnn
(352) 374-3699
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