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L MESSAGE FRo,_

m ssi on. Trials and
convictions are, of course,
STATE ATTORNEY not a perfect neasure of
this for many reasons. No
Bl LL CERVONE matter how good the police
work or the |awyering, cases
Wiile it seens |ike just are still | argely won or
yesterday that we were all lost on the basis of the
celebrating the arrival of a avai | abl e evidence nore than
new mllennium - and waiting anything el se, and we cannot
for the supposed Y2K bug al ways control that. There
that never arrived - here it is also never going to be a
is 2003 already. Though a way to totally understand
bit late, Happy New Year to much |ess deal with the
each of you and to all of i di osyncrasies of juries.
your famli es. In addition, it is not only
unrealistic to expect to win
The start of each year is every trial, it would also,
always a time for | ooking to me, not necessarily be a
back as well as forward. good sign if we did. An
From nmy perspective, as |'ve attorney who clains never to
often said in the past, we |l ose a trial is probably not
do best when we focus on the trying anything even close
future but we need to do to a debatable case. In
that with the Dbenefit of Vi ew, whi | e we shoul d
what we have |earned from certainly win the nmpjority
the past. There are a of the cases we choose to
couple of areas that I try, we should also be
always look at in gauging trying cases that are by no
where we've been and where means certain convictions.
we're going and although | In the right circunstances,
don't have final nunmbers on t hose cases, those victins,
2002 cases and trials yet, | and those defendants deserve
am encouraged by what | do their day in court just as
know. much as the sure w nner
cases, and if we aren't
To start with, | usually trying them +then we are
| ook at our success rate in short - changi ng t he entire
fel ony trials as an crimnal justice system
i ndi cator of whether or not
we are nmaking good cases, All of that is to say that
trying t hem wel |, and early figures for 2002
generally succeeding in our felony trials indicate a
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good year, especially in the
months from July through
Decenber. In addition, we
have consciously decided to
put nore enphasis on violent

of f ender s, and the result
has been a si gni ficant
nunber of enhanced
sentences, both before and
after trial. My goal for

2003 is to continue this
appr oach. Wth vyour help,
we can learn from both our
successes and our failures
and inprove what we do even
nor e.

That leads nme to one |ast
poi nt . I am convinced from
what I see t hat
rel ati onshi ps throughout the
8th Circuit |aw enforcenent
community have never Dbeen
better than they are now.

Communi cation is the key to

t hat . Pl ease l|let ne hear
from you wth your issues
and concerns. If you can't
reach e, cal l Jeanne
Singer, nmy Chief Assistant,
Paul Usi na, nmy Chi ef
| nvesti gat or, or Spencer
Mann, ny PIO If we keep
talking to each other we
will all do a better job.
*k k%%

SAO PERSONNEL CHANGES

ASA JOHN BROLING has been
reassi gned to Br adf or d
County to take the position
formerly held by MELISSA
RICH who left in Novenber
to enter private practice in
Napl es/ Ft. Myers.

Bradford County ASA MARK
MOSELEY has returned to

Gai nesville to cover JOHN

BROLING S fel ony casel oad
and ot her speci al
assi gnnent s.

Gai nesville ASA OVAR

HECHAVARRI A has transferred
to the Starke Office as the
| ead ASA.

Trenton ASA PHIL PENA has
been reassi gned to
Gainesville inheriting OVAR
HECHAVARRI A" S fel ony
casel oad.

Gai nesville felony assistant
KRI STI N SLAUGHTER has
transferred to the Trenton
Ofice to handle G christ
County.

New ASA GABE HAMLETT, who
has been with the Ocala SAO
for sever al years, wil |
replace Levy County ASA TODD
HI NGSON , who left to take a

position in t he Third
Circuit SAO
New ASA GREG W LSON, a

Decenmber UF Law grad, has
been assi gned to t he
Al achua County M sdeneanor
Di vi si on.

Al so, new ASA and recent UF
Law grad BYRON FLAGG starts
in January in the Alachua
County Juvenil e Division.

ASA KI RSTI N STI NSON IS
shifting out of her current
felony traffic position and
into KRI STI' N SLAUGHTER' S
fel ony donestic and sex
crimes position.

ASA KEVI N ROBERTSON has
noved i nto t he f el ony



traffic position previously
hel d by KIRSTI N STI NSON.

M sdeneanor Donesti c
Vi ol ence ASA JOSH SILVERMAN
noves to ASA STEVE WALKER S
m sdeneanor traffic position
and STEVE WALKER npves to
KEVI N ROBERTSON' S fel ony
drug division.

M sdenmeanor ASA RICH CHANG
has been reassi gned to
BRANDE SM TH' S m sdeneanor
traffic caseload now that
she has left the office for
full time notherhood.

*kk k%

CONGRATULATI ONS!

On Decenber 2, the Fraterna

Order of Police Gator Lodge
67 present ed its Law
Enforcenment Officer of {the
Year Award to Al achua County
Sheriff’s Deput y JEREMY
ECKDAHL at the first annual
Law Enforcenent Gala held at
t he Sher at on Hot el in
Gai nesvi l | e.

Ot hers nom nat ed i ncl uded
O ficer Richard LaLonde of
t he Gai nesville Police
Depart nment, O ficer Davi d
Ferguson of the Florida Fish
and Widlife Conservati on
Conmm ssion, Sergeant WIIliam
H. Br own of t he St ar ke
Pol i ce Depart nment, and
| nvestigator Ernest B. Hale
of the University of Florida

Pol i ce Departnent.

* k Kk k%

CUSTODY FOR M RANDA

PURPOSES

The Def endant was a
passenger in a car stopped
for suspicion of drugs. A

detective arrived and asked

to speak to the Defendant
about an wunrelated robbery
advising him that he was a
suspect. The Def endant
agr eed to acconpany t he
detective back to t he
station for an interview.

Pursuant to police policy,

t he Defendant was cuffed and

placed in the back of a
mar ked uni t for
transportation.

At t he station, t he
Def endant was placed in a
ten by ten room and his
cuffs were renoved. He was
pr ovi ded with f ood and
dri nk. The Defendant nmade

statements to the detective.

No Mranda warning were
gi ven. The Defendant was
transported back home after
the interview

The Def endant was
subsequently charged with a
robbery and noved to
suppress his statenents to

the detective because he was
not given M randa warnings
prior to questioning. The
Fourth DCA in MDougle v St
suppressed t he statenments
holding that the Defendant
was in custody and should
have been Mrandized prior
to the interrogation.

In determ ning whether a
reasonabl e person woul d
consider himself to be in
custody, the court advised
that four factors should be
consi der ed: how the police
sunmoned the suspect for
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guestioning; why , where,
and how the subject IS
guestioned; the extent to
which the police confront
t he suspect with evidence of
his/her guilt; and whether
t he police i nform t he
suspect that he/she is free
to | eave.

Here, the court found that
t he police summoned t he
Def endant from a vehicle
stopped by police for an
unr el at ed mat t er . The
Def endant was handcuffed and
transported to the station,
placed in a small interview
room and confronted wth
certain facts relating him
to the crime, and advised
that he was a suspect. And

the detective
t he Def endant

finally while
testified that

was free to | eave, he never
advi sed t he Def endant of
t hat .

*k k%%

FORFEI TURE ADVERSARI AL
HEARTNG=STRI CT_1T VELT NES

By STEVE BRADY
Regi onal Legal Advisor
FDLE, Ol ando

As part of an ongoing noney
| aunderi ng i nvesti gati on,
Homest ead Police Departnent
( HPD) sei zed $380, 000. 00
from Wayne Chuck.
Respondent (Chuck) wote HPD
and requested an adversari al
prelimnary hearing. HPD
immedi ately filed a pleading
with the court asking that a
prelimnary heari ng be
scheduled within 10 days or
as soon as practicable.
Thi s request, made on

Novenber 28, 2001, was in
accordance with t he
forfeiture statute. The
court set the hearing for
Decenber 17. Chuck npved to
have t he forfeiture

proceedi ng dism ssed because

the hearing did not take
place within 10 days of HPD
receiving his request for an

adversari al
heari ng. The
Chuck’ s noti on.

prelimnary
j udge deni ed

| ncredibly, t he appel | ate
court in Chuck v in re
forfeiture ~of $380, 000. 00
reversed and ruled that the
noti on to di sm ss t he
forfeiture should have been
gr ant ed. The Cour t
recogni zed t hat HPD did
everything it could to make
sure the hearing took place
within 10 days. But they
chasti sed t he j udge for
setting the hearing 19 days
af ter HPD filed its
petition, despite the fact
that he was in jury trial
and could not schedule the
hearing any sooner. So

because the judge was unabl e
to conduct the prelimnary
hearing within 10 days as
stated by statute, Chuck got
to keep his $380, 000.

A notion for rehearing is
pending, but for the tinme
being, the case stands.
This is not just a “judge”
probl em First of al |,
remenber that the 10 day
period starts to run when
the request for a hearing is
recei ved by t he sei zi ng
agency. Secondly, a judge
is not assigned the case
(and t herefore cannot
schedule a hearing) unti
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the seizing agency files a

petition for forfeiture.

However, a petition cannot
be filed wuntil the seizing
officer or agent provides
the attorney filing the case
with a sworn affidavit.

Therefore, it is inperative
that the affidavit should be

prepared as Soon as grogertz

iIs seized in expectation of
the owner asking for a
heari ng. Seizing officers
should not wait wuntil the
request is actually nmde
before prepari ng t he
affidavit since any delay in
getting the affidavit to
the agency attorney cuts
into the 10 day period.

Once the request for hearing
is made, the agency attorney
shoul d seek a hearing within
the time frame, making it an

“enmergency hearing” if need
be, citing to this case as
t he grounds for t he
expedited handling of the

i ssue.

* Kk k k%

SEARCH AND SEI ZURE UPDATE

Tanpa police observed three
mal es standing by a building

with a large cloud of snoke
snel ling of cannabi s
envel opi ng them O ficers

saw one of the nen snoking a
j oi nt and di scardi ng a
pl astic baggi e apparently
cont ai ni ng cannabis; another
man was seen al so discarding
a plastic baggie apparently

cont ai ni ng cannabi s; t he
third rman, the Defendant
Green, was not seen with any

apparently
subst ances or

i1l egal
par aphernal i a,

he sinply stood there.

O ficers request ed
identification from each and
advised that they were not
free to |eave. The ot her
two nmen were arrested and
Green was patted down for
“of ficer safety” even though
the officer did not suspect
Green was dangerous or had a

weapon. During the search,
Green put his hand down his
groin area. The officer
asked Green if he had any

drugs on his person and he

said yes. The officer
renoved a pill bottl e
cont ai ni ng crack from
Green’s person and he was
arrest ed. The officers also
took car keys from him and
he acknow edged that there
wer e dr ugs in hi s car
near by. O ficers recovered
addi ti onal mar i j uana from
t he car.

The Second DCA in Green v St
suppressed all of the drugs
found on the Defendant’s
person as well as in his
vehicle reasoning that the
officers had no basis for
search of the Defendant when
they first saw him as he was
sinply standing with the
other nmen and did or said

nothing to give the officers
probabl e cause to believe he

possessed illegal dr ugs.

The Court further ruled that
the pat down search was
illegal because there was no
reason to believe that he
possessed a weapon. The
Def endant’ s statenents
admtting he was carrying

drugs both on his person and

in the car were involuntary,
and nonconsensual as being
the product of the illegal
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pat - down.

*k k%%

POLI CE TRI CKERY

Det ecti ve Cahir
Def endant McCord of nultiple
robberies in the Palm Beach
area where bricks were used
to smash the front doors of
conveni ence stores at gas
stations. McCord becane a
suspect when he was stopped
with a brick and bag while
casi ng an Anpco station.

suspect ed

Cahir followed the Defendant
around hoping to catch him

in the act. Eventual |y
Mc Cor d was arrested on
unrel ated charges and was in
the county jail where the
detective came to interview
hi m Cahir Mrandized the
Def endant and advised him
that he was a suspect in a
rape investigation that had
occurred at t he sane
| ocation of MCord's car on
a certain date. This story
was a conplete fabrication
as there was no rape or rape
i nvestigation. The
detective convinced MCord

to provide a saliva sanple
to exclude him from the
“rape investigation”. Cahir
wanted the sanmple to nmake a
DNA conparison wth bl ood
recovered from one of the
scenes of the robberies.

McCord was never told he was

a suspect in the robberies.

McCord noved to suppress the
DNA evi dence whi ch had
linked him to one of the
robberies and the Fourth DCA
agreed, holding in St v

Green that the consent was
involuntary and obtained in
violation of due process as
a result of the Detective's
decei t. The Court
di stingui shed deceit used in
extracting a confession and

that which seeks “consent”
to search expl ai ni ng that
in confession deceit, t he
enphasis is on whether the
decei t renders t he
confession unreliable, where
in consent deceit, the issue
is “fairness”.

The Court held that t he
officer’s decepti on

underm ned the voluntari ness
of the Defendant’s consent.

*k k%%

CONSENT TO ENTER

The Second DCA has held
recently in More V St that
the warrantless search of a
house was not supported by
valid consent to enter where
t he unknown third party
answering the door did not
reasonabl y possess conmon
authority over the prem ses
to grant consent.

Tanpa police were tipped off
anonynously t hat dr ug
activity was going on at a

Tanpa public housi ng
apartment and that a nustang
woul d arrive at t he

furtherance of
Pol i ce staked

apartment in
the activity.

out the apartnent and saw
the car arrive driven by a
man with a paper bag. The
man nmet a woman who had

energed fromthe apartnent.
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Moore was
frequently
not on the

Police knew that
at the apartnent
al t hough he was

| ease. Only a woman and her
two children were |isted as
| egal t enants. O ficers
decided to “knock and tal k”.
A large man answered the
door knock wth either a
“come  in” or “I have no
pr obl ent . The officers knew
that this man was not Mbore,

whom t hey subsequently found
in an upstairs bathroom Two

ot her peopl e wer e found
downstairs but none of these
people were |listed on the
| ease ei t her. Pol i ce
observed in pl ai n Vi ew
currency lying on the couch
No one cl ai med ownership of
t he noney and of ficers
seized it. Moore stated he
needed to go wupstairs for
sonething and the officers
fol | owed. As the officer
passed the bathroom he saw
pl astic baggies of cocaine.
Moor e was arrested for
possessi on.
The Court held that t he
consent to enter was
unl awf ul . “ An of ficer
cannot always assunme that
the invitation to enter is
authorized by a rightful
occupant.”.. t he ner e fact
t hat an unknown person opens
the door when a officer
knocks cannot, st andi ng
al one, support a reasonable
bel i ef t hat t he person
possesses authority to
consent to the officer’s
entry.’”. The Court pointed
out that the officer did not
know the status of the man
respondi ng; or hi s

connection to the apartnent.

*k k%%

DRI VI NG WHI LE LI CENSE
SUSPENDED OR REVOKED

By ASA Steve Wl ker

It seenms that nearly all |aw
enf or cenent of ficers,
regardl ess of agency, rank,
or assi gnnment, write
citations for DWSR VWi | e
it is clear that the 1998
amendnment to F.S 322. 34
requires t hat t he St ate
prove t he Def endant was
knowi ngly driving whi | e
hi s/ her license or privilege
to drive was suspended,
revoked, cancel | ed, or
di squalified, what is not so
clear is what -evidence is
required to prove that the
Def endant had know edge.

According to
t he know edge
satisfied if

F.S. 322. 34,
requirenent is
t he person has

been previously cited, the
person admts know edge, or
t he person has recei ved
notice. It is inmportant to
not e t hat t he driver’s
license record of a person
may indicate that notice of
a suspension or revocation
was given pursuant to F.S.
322. 251. This statute deals
with the requirenents placed
on the DHSMW for notifying
drivers that their |license
has been suspended or
revoked. An indication
that notice has been given
does NOT sati sfy t he
know edge requirenment that

noti ce has been received.

The above nentioned problem
is cured, in part, by a
rebuttable presunption that
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t he know edge requirenment is
satisfied if a judgnment or
order appears in the DHSW
records. However, this
presunption only applies to
cases that do not fines or
for some other violation of

a financial responsibility.

i nvol ve a suspension for
failure to pay traffic

I n cases i nvol vi ng a
suspension for failure to
pay traffic fines or for
vi ol ati on of sone ot her
woul d not apply and we would
have know edge financi al
responsibility t he
presunption through a prior
citation, an adm ssion of
know edge, or proof that the

person actually recei ved
know edge. Under st andi ng
what may be t he

i npossibility of proving the
former, because the person
may not have been previously
cited, and the difficulty
are stuck with what is in
the m ddl e.

The single best way to
sati sfy t he know edge
requirement is through the
Def endant’s own of to prove

pr ovi ng t he | atter, we
spont aneous or post-M randa
st at enment t hat he/she in
fact has know edge t hat
hi s/ her license is suspended
or revoked. Short of that,
a spont aneous or post -
M randa st at enent t hat

he/ she has been previously
cited and/or received notice
woul d suffice. A statenent
to the effect t hat any
manner of proving know edge
has in fact been
acconmpl i shed wi || pr event
the Defendant from claimng
there is some sort of mx up

with the DHSW and/or US
Postal Service, a claimthat
will fall on the synpathetic
ears of six people who have
had to deal wth both of
t hose agenci es. Obt ai ni ng
any one of these statenents
will certainly go a |long way
in proving a DWSR before
the judge or jury.

Pl acing these statenents on

your utrc or swor n
conpl ai nt/ arrest mttinmus
wi | go a long way in

securing gquilty pleas and
preventing these cases from
cl ogging up the system

*k k%%

URI NE AND | MPLI ED CONSENT
By ASA Walter G een

The Second DCA's opinion in
St V Bodden has necessitated
a change 1in procedure for
| aw enforcenent in this area
while that case 1is being
appeal ed. Bodden held that
FDLE was required to nmke
rules for the testing of
urine in DU cases, and that
the results from any wurine
t est taken under | mpl i ed
Consent cannot be wused in
court.

Therefore |aw enforcenment is
directed to the follow ng
pr ocedur e:

a. read inplied consent
war ni ng for the breath
sanpl e.

b. ask for a voluntary
urine test (if drugs
are suspected.)

c. Read the inplied
consent warning if the



Def endant refuses to
give a urine sanple
voluntarily.

| f t he Def endant
vol unt eers t he sanpl e
wi t hout t he i mpl i ed
consent warning, then the
results are likely to
cone in. | f t he
Def endant ref uses, t hen
that refusal should be
adm ssi bl e. There is
est abl i shed case | aw
finding that for |icense

suspensi on purposes, the
Def endant cannot argue
that the test he refused
to t ake was not an
approved test. We have
been pretty successf ul
arguing that the refusal
should come into evidence
in the DU trial as well.

If they only give the
sanple after the inplied
consent warning is given,
then the court  Dbattles
begi n.

*k k%%

FOR COPIESOF CASES...

For a copy of the conplete
text of any of the cases

mentioned in this or an
earlier 1issue of the Legal
Bul | eti n, pl ease call ASA

Rose Mary Treadway at the
SAO at 352-374-3672.



