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Bl LL CERVONE

As | wite this, we are in
the last few days of 2004
and fast approachi ng anot her
new year. By the tine this
issue of our Legal Bulletin
has been delivered, 2005
will be well underway. I
hope each of you and your
famlies had a wonderful
hol i day season and that 2005
brings only good things to
you, both professionally and
personal ly, including a safe
and sane tour each tinme you
go on duty.

January al so mar ks t he
beginning of a new term in
office for ne. El sewhere in
this issue, you wll see
news about attorney changes
and re-assignnents that |
have made to start that new
term We continue to be a
dynam c office, neaning that
staff changes happen all the
tinme. Especially with the
nunmber of young attorneys we

enpl oy, noving people from

position to position and
sonetimes from county to
county is a way of life.
The tinme when the sane
Assi stant handled the sane
caseload for years on end is
| argely over, both here and
across the State.

Qur transferring attorneys
from one position to another
serves to enhance the work
we do by accommodating the
skills and preferences of
the |lawers to the needs of
the office, at |east insofar
as is practical. Especially
at a tine like the beginning
of a new term it can also
serve to re-energize all of
us in what we do.

Of cour se, it S al so
necessary from tine to tine
to adjust to the |loss of
staff, as now, when two of
our |awyers, Mark Mosel ey
and Walter Green, have noved
on to judgeships. I am
personal |y delighted for and
proud  of bot h Mark and
Walter for their elective
success. VWile we wll
certainly mss them here, we
also wish them well as they
start their new jobs.

Hopeful ly, the changes we’ ve

made will work to better
serve our comunities. They
i nvol ve i ncreased | awyer
staffing in some of our

regi onal counties and re-
assignnments of both people
and responsibilities in
Gai nesvi l | e. Your input is
al ways welconme in reacting
to what we do or suggesting
things that we can do to
hel p you do a better job.
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SAO PERSONNEL CHANGES

ASA MARK MOSELEY was el ected
as the new Circuit Judge
effective January. H s
caseload in Alachua County
will be assumed by ASA PHIL
PENA. Phil’'s pr evi ous
caseload will now belong to
ASA M CHAEL BECKER, whose
narcotics caseload wll be
assumed by ASA JAY WELCH

ASA WALTER GREEN was el ected
as the new Alachua County
Judge. Walter’s position as
Al achua County M sdemeanor
Division Chief will be taken
over by ASA TERESA DRAKE.
ASA PAM BROCKWAY wi | I handl e
Walter’s BAKER ACT
proceedi ngs.

ASA MARGARET STACK is now

t he

new Di vi si on 111 Lead
Attorney. ASA DAVI D KREI DER
wi | i nherit Margaret’s

Di vision |V casel oad.

ASA ANDREA MJI RHEAD is now
designated the SA's |iaison
to GPD s Internet Crinmes
Agai nst Children Task Force.

ASA RASHEL JOHNSON has
resigned to take a position
in private practice in Palm
Beach County. Her position
in the Traffic Division has
been filled by ADAM VORHI S

who interned in the SA
office and had been in
private practice in
Jacksonvil | e.

ASA RICH CHANG has been
reassigned to Levy County
wher e he handl es f el ony
cases.

ASA FRANCI NE  TURNEY has
assuned Rich's traffic
casel oad in Gai nesvill e.

ASA  STACEY STEINBERG wil

[
take Francine's caseload in
Donmesti ¢ Vi ol ence.

JENNA Bl EVMEND has j oi ned the
SA O fice as t he new

Assi st ant in Gai nesville
M sdeneanor . She and ASA
ZACH JAMES wi || switch
casel oads.

ASA CHRI S ADEMAC has
resigned his position in the
Bradford County Office in
order to transfer to the SAO
in Pal at ka. ASA M CKEY
BEVI LLE- LAMBERT wil | assune
hi s casel oad.

*kk*k k%

CONGRATULATI ONS!

ASAs SEAN THOWPSON and ANG E
CHESSER are t he pr oud
parents of new baby boy,
Benj am n, born in Decenber.

Congratul ations to the newy
elected 2005 officers for
t he Law Enf or cement
Executive Council: Chairnan,
Chi ef LINDA STUMP, UPD and
Vi ce- Chai r man, Captain ED
VAN W NKLE, GPD.

IR
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NOTI CE OF ENHANCEMENT the Fleeing statute are now
consi dered contraband, which

BY TED BOORAS, Chief Assistant SA, Palm may be seized by | aw
Beach enf orcenent and subjected to

forfeiture.

Ef fective July 1, 2004,

section 316.1935, FLEEING OR In that all Fleeing cases
ATTEMPTI NG TO ELUDE A POLI CE are now felonies, officers
OFFI CER, was anended by the cannot si mply i ssue a
Fl orida Legi sl ature. citation and release, but
rather, these drivers nust
The nost significant change be ~booked with a felony
deal s with t he filing packet.
recl assification of

nm sdenmeanor Fleeing to a
third degree felony. Thus,
t here IS no | onger a
m sdeneanor FI eei ng or
Attempting to Elude, t hey
are all felonies.

*k k%%

CASE LAW UPDATE:

The elenments of the offense
did not change, just the
degree cl assification.

The Legislature also created
a first degree felony for

Fl eeing where there is high SEARCH & SEI ZURE: CONSENT
speed, reckl ess operation,
and serious bodily injury or A second search of a
death. This section applies suspect, conducted by a
even wher e t he | aw deputy m nutes after another
enforcenent officer involved of ficer conpleted an initial
in the chase is the one search, constituted a
i nj ured or killed. separat e action that
Addi tionally, this section required separate consent
carries a mninmm mandatory where there was no probable
sentence of three years. cause, the Second DCA held
in Novenber in Alanmb v
Further, the Legislature now St at e.
requires the court to revoke
for one year the driver’s The Court threw out t he
i cense of any oper at or cocai ne possessi on
convicted under any section convi ction of Randol ph
of this statute. Courts are Al ano, who was arrested
al so pr ohi bi ted from during a routine traffic
wi t hhol di ng adj udication of st op. Foll owi ng the stop,
any operator convicted under Al amo consent ed to a
any section of this statute. deputy’s request to conduct
a search, which found no
Fi nal |y, nmot or vehi cl es cont r aband. When t hat
involved in a violation of officer, Deputy Petruccelli,
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tur ned his attention to second search of M. Alanp

anot her passenger in the was perforned by a different
vehi cl e, Al anp began of ficer, at a di fferent
chatting with a second tinme, in a di fferent
deputy who arrived to | ocati on. These
provi de backup. The second circunstances do not support
deputy, Cor por al Maseda, the trial court’s conclusion
became suspicious of Alano that this was ‘a continuous
and, wi t hout aski ng for event.’”

anot her consent to search,
had Alanmp step over to the

side of the car and began *ok Kk
sear chi ng hi m Al anp
conplied by putting hi s SEARCH & SEI ZURE: REASONABLE
hands on the car wthout SUSPI ClI ON
bei ng asked, and Cor por al
Maseda found cocaine that Broward EMIs and police were
had el uded Deputy made aware  of a vehicle
Petruccel li. par ked at ni ght in a
normal | y abandoned warehouse
The trial court deni ed area in Broward County. The
Alamp’s notion to suppress, of ficer, upon arriving at
concl udi ng t hat t he t wo the dimy |it warehouse area
sear ches f or med one between 8:30 and 9 p.m,
continuous event and that used his flashlight to |ook
Alanp’s initial consent to inside the vehicle to see
Deputy Petruccelli carried Baez, who was slunped over
over to the second search. the wheel of a parked van.
The DCA disagreed and said The officer then knocked on
Cor poral Maseda should have t he passenger - si de wi ndow
obt ai ned Al anp’ s consent with his flashlight. He was
separately. concerned about Baez, who
appeared asleep or in need
The Court also rejected the of medical attention. Baez
State’'s suggesti on t hat i medi ately awoke, and the
Alamb gave inplied consent officer asked him through
by placing his hands on the the car window if he was all
car. “When Deputy right.
Petruccel |'i finished
searching M. Al ano, t he Baez, not able to hear the
authority to search pursuant officer’s question, opened
to the consent expired,” the t he door and got out of his
DCA said. “The record car. The officer did not
reveals no fact indicating request or demand that Baez
t hat Cor por al Maseda’ s step out of the car. Once
search was a ner e Baez was out si de, t he
continuation of Deputy of ficer repeated his inquiry
Petruccelli’s or t hat into Baez's condition. Baez
Cor poral Maseda possessed an responded that he was all
i ndependent f ounded right and had just fallen
suspicion or probable cause asl eep.
to search M. Al ano. The

)
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The officer then requested of ficer was gi ven t he

to see sone identification. i cense in a consensual
Baez produced his driver’s encount er. The question was
license, which the officer whet her the officer could
| ooked at and went to his then retain what he was
police car to run a consensual |y gi ven | ong
conput er war r ant s check, enough to do the conputer
whi ch t hen reveal ed an check. The officer did have
out st andi ng war r ant for reasonabl e basi s and
Baez’ s arrest from New reasonabl e suspi ci on to
Jer sey. Baez was arrested i nvestigate Baez further.
and placed in another police Baez was found in a
car. The arresting officer suspi ci ous condition—sl unped
then found cocaine in the over the wheel of his van—n
officer’s car where Baez had a location in which he
been seat ed. should not normally have
been—a dimy 1lit warehouse
Baez noved to suppress the area at ni ght . Baez
cocaine arguing that once voluntarily exited hi s
the officer retained his vehicle, and when asked for
i cense, after identifying identification, gave hi s
hi m he was unl awf ul |y driver’s i cense to t he
detained while the officer of ficer. The officer had
ran the warrants check. The sufficient cause to further
trial court held that there i nvestigate by doi ng a
was a consensual encounter conput er check based on
and search. The Fourth DCA Baez’ s suspi ci ous behavi or
rever sed t he convi ction

hol di ng t hat after t he
officer had inspected the
i cense, t he consensual xRk KX
encounter ended and Baez was
detained in violation of his

Fourth Amendnment rights MORE
whi | e t he of ficer was SEARCH & SEI ZURE: REASONABLE
hol ding his ID. SUSPI CI ON
The Florida Supreme Court in A deputy | acked
St ate v Baez now has justification to st op a
reversed the DCA and upheld vehicle that was nmovi ng
the original conviction. slowmy at night on a bunpy
r oad in t he driver’s
The totality of t he nei ghbor hood nerely because
circumstances controls in there had been burglaries a
cases involving the Fourth few mles away on previous
Amendnent . Here, the issue nights and the vehicle's
was not whether the reason slow  speed could have
for the stop had been invol ved al cohol or
elimnated by facts which mechani cal probl ens, t he
devel oped after the stop had First DCA stated in Faunce v
been nmade. Rat her, t he St at e.

)
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Jeffery Faunce pl ed no
contest after a search of
his truck turned up cocai ne,
but appealed the validity of
t he st op and subsequent
search that found the drugs.

The DCA said the fact that
Faunce was driving slowy is
not, by itself, sufficient
to give rise to reasonable
suspicion. As a result, the
DCA granted Faunce’s notion
to suppress the evidence.

“When the speculation is
elimnated, all that remains
is that a police officer saw
a man driving a pickup truck
rather slowy on a dirt road
at 11 p.m W are unwilling
to say that this observation
is sufficient in itself to

justify an i nvestigative
detenti on. The standard is
not hi gh, but it does
require sonet hi ng nor e

specific than the good hunch
the officer had in this
case,” the DCA said.

*kkk k%

FELONY CHI LD ABUSE

Paul King, an adm nistrator
at Charlotte Regi onal
Christian Acadeny, was
convicted of Felony Child
Abuse contrary to Ch
827.03(1) whi ch resulted

from the paddling of one of
hi s students.

One of t he di sciplinary
policies at the Acadeny is
t he use of cor pora
puni shnent, and the parent

of each child signs a form

consenti ng to t he
adm ni stration of t he
puni shnent . King testified
that he spanked the eight
year old student tw ce on
her clothed buttocks with a
wooden paddl e as a
puni shnent for cheati ng.
The paddling took place away
from other students and was
wi t nessed by appropriate
school personnel.

The st udent suffered
signi ficant welts and
brui ses on her buttocks as a
result of the paddling, but
did not require any nedical
treat ment. Al t hough her
nmot her testified that the
student had beconme w t hdrawn
after the paddling, there
was no evidence that she
suffered any di scerni bl e
inpairnent in her ability to
function wthin her normal
range  of performance and
behavi or.

The Second DCA in King Vv
St ate reversed t he
conviction, holding that the

trial court shoul d have
gr ant ed a j udgment of
acquittal as a matter of
| aw.

The DCA held that Felony
Child Abuse under 827.03(1)

makes it a third degree
fel ony to “knowi ngly or
willfully abuse a child

wi t hout causing great bodily
har m per manent di sability
or permnent di sfi gurement
to the child.” However,
spanki ngs that result in
“significant brui ses or
welts” do not rise to the
| evel of felony child abuse,
which requires “nore serious
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beatings that do not result accel erate quickly. The car

in permanent disability or rocked to the left as it
per manent di sfigurement.” made what t he deputy
The Court said that this described as an aggressive
type of corporal punishment turn. Significantly, the
may constitute Contributing deputy did not know whether
to the Dependency  of a the driver or passenger had
Chi | d, a first degree seen him approach 1in his
m sdemeanor under Ch 827. 04. mar ked car. Hi s suspicions
aroused, t he deputy
The Court held that t he activated his blue Ilights
ext ent of t he student’s and stopped the car. After
injuries in this case was t he st op, passenger
not hi ng nor e t han Cunni ngham was searched and
“significant brui ses or arrested for possession of
welts”, and there was no cocai ne.
corresponding nental injury
under section 39.01(43). The Second DCA in Cunni ngham
The definition of * “nmental v St at e reversed t he
injury” under 39.01(43) conviction, hol ding  that
applies to Ch 827.03. there was no  “headl ong

flight” as enunciated in the
U.S. Suprene Court’s opinion

* Under Ch 39.01(43) “mental injury” in Illinois v Wardlow to

Peychol ogi cal - Lapacity  of a Cohild s justify —an  investigatory

evi denced by a di scernible and st op.

substantial inmpairment in the ability to

performance. and behavior o &n9e o The DCA noted that in
Wardl ow, a four car caravan
of officers converged on an

R wEE area known for narcotics

trafficking with t he

SEARCH & SEI ZURE: HEADL ONG expectation that they would

FLT GHT find a crowd of “people,

including dealer | ookouts.

At 4:45 a.m, a deputy was An officer in the last car

patrol l'ing a residenti al observed Wardl ow standing on

area in Safety Harbor and t he street, hol di ng an

noticed a small group of opaque bag. When Wardl ow

people standing outside a noticed the officers, he

parked car with illum nated i medi ately ran.

brake |ights. Sel dom were

people out at this hour and They pursued Wardl ow through

there had been a nunber of a gangway and alley and

burglaries recently in the finally stopped him on the

area. street. During a pat down,
an officer felt what turned

The deputy turned down the out to be a loaded gun in

street and, from a distance his bag and arrested him

of 75 to 100 yards, saw a

person junp into the car and The DCA said the hallmarks

)
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of Wardlow are the high- evaded | aw enf or cenent .

crime [ ocal e and t he There was no reasonabl e
suspect’s subsequent suspicion for the stop and
“unprovoked flight upon t hus t he evi dence was
noticing the police”. Thus, suppr essed.

t hose t wo factors, i f _

present, add to the totality Note: this was the sane
of circunmstances that m ght court that rendered the Paff
arouse an officer’s v State opinion as cited in
suspicion that a crine had the — COctober newsl etter,
been or was about to be hol ding that Wardl ow did not
comm tted, justifying a apply to a Tdriver “leaving
st op. suddenly upon seei ng an
Here, the DCA said, although officer as opposed to a
it could be established that runner, because  headl ong
this was a high crinme area, flight occurring in a car is
it could not be established di fferent t han headl ong
t hat Cunni ngham or t he flight involving a runner. A
driver actually saw the vehicle often “conceals the
police before the car Ileft emotions” of its occupants
the area, which was a and it is nmore difficult to
critical factor in the determ ne ~ what the
Court’s decision. Al t hough defendant’s intentions are
the deputy was driving a in leaving a location in a
mar ked vehicle, the DCA was car when the police arrive.

unconvi nced that the people
could have identified it as

* k k k%

such at 4. 45 a.m,
particularly as there was no
evi dence concerni ng t he OPEN C?'\g%ENELF\I)ETAI\}A?_C-]r\I%E RI GHT
lighting in the area. The

deputy did not turn on his

blue flashing lights until During a crowded special
after the suspect car began event in Daytona Beach, Lugo
movi ng. The brake |lights was wal king with a group of
wer e al r eady i |1 um nat ed men on the sidewalk along
when t he deput y first Hi ghway AlA while Oficer
spotted it, suggesting that Cerce, a  Daytona ~ Beach
the driver might have been police  officer, directed
prepari ng to | eave even traffic in the mddle of the
before the deputy drove five-lane roadway.

;??ﬁgﬂgh Em% c;f”'nadeAngh The of ficer noti ced t he
“aggr essi ve" turn, t he group  of men and  Lugo
driver did not commit any holding red plastic cups.
traffic infractions t hat Lugo held his cup down by
woul d justify t he st op. his leg and the officer saw
Thus, there was no factual Lugo changing paths in the
basi s for t he | egal crowd, apparently —in an
concl usi on t hat t he effort to avoid him

def endant intentionally

O ficer Cerce crossed the
D
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street, grabbed Lugo’ s arns,
and asked Lugo what was in
the cup. Lugo told the
of ficer that he was drinking
Hennessy, and the officer
responded by arresting Lugo
for an open cont ai ner
vi ol ati on. Duri ng t he
search incident to arrest,
Officer Cerce discovered a
small bag of pills, later
identified as MNDMA, al so
known as Ecstasy.

Decenber, the Fifth DCA
Lugo v State held that
the officer did not have
reasonabl e suspi ci on to
detain and subsequent |y
arrest the defendant for
open cont ai ner. The DCA
opined that “.the right to
be let alone is the nost
conprehensive of rights and
the right nost valued by
civilized nmen.”

I n
in

The court said that t he
def endant was wal ki ng down a

crowded si dewal k,
maneuveri ng around ot her
pedestri ans to di st ance
himself from the officer,

whi | e hol di ng an opaque
pl astic cup. Si nce t he
container was opaque, the
appearance of alcohol was
not visible to the officer.

Furt her, Lugo did not

exhibit any type of drunken

behavi or to suggest he was
i npai red or bei ng
di sorderly. Yet , t hese

ci rcunmst ances al one provoked
the officer to walk across
the street and detain Lugo
by grabbing his arm

“Such a detention was only
based on a hunch, and
not hi ng nore. A hunch does

not rise to the level of
suspicion needed to detain
an individual. Absent the
illegal det enti on, O ficer
Cerce would have had no
basis to arrest Lugo for the
open container violation and
the search would not have
occurred.”

OBSTRUCTI NG OFFI CER W THOUT
VI OLENCE- - - NOI'!

M am - Dade Police of ficer
Robi nson, an under cover
narcotics t eam of ficer

testified that he first saw
Def endant R. E. D. t oget her

with an wunnanmed male on a
street corner |ocated near a
t ar get house. O ficer
Robi nson saw R E.D. and the
mal e wal k over to the target
house. He then heard R. E.D.
tell two other males who
al so approached the target
house “99 that’s the police
t here.” The male who was
with R E. D thereafter told
Officer Robinson “hey that’s
the police, you need to get

out of here.” R.E.D. and
t he ot hers subsequent |y
fled.

R. E. D. was arrested for
obstructing an of ficer
wi t hout vi ol ence and
convi ct ed in t he trial
court.

The Third DCA in RED v
State reversed t he
conviction holding that the
Def endant’ s war ni ng to
ot hers, who were approaching
a sting operation target
house, of +the presence of
police was insufficient to
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support a char ge of
obstruction wher e t he
i ndi viduals warned had not
yet commtted any crine.

To support a convi ction
under Ch 843.02, the state
must show. (1) the officer
was engaged in the [|awful
execution of a l|egal duty;
and (2) the action by the
def endant consti tuted
obstruction or resistance of
that | awful duty.

The DCA cited D.G v State
a 1995 Second DCA opinion
t hat held that there are

three |egal duti es, when
coupled with words alone,
whi ch wil | result in

obstruction of justice, (1)
serving process; (2) legally
detaining a person; or (3)

asking for assistance. The
St ate argued t hat t he
of ficer was | egal |y

detaining a person, the male
runni ng away upon bei ng
war ned. The court held that
was insufficient because the
mal e was not commtting any
crinme.

“We find t hat O ficer
Robi nson, ...was not involved
in the process of detaining
anyone when he encountered
R E.D., and he was thus not
engaged in t he | awf ul
execution of any |egal duty.
Wen R E.D. warned the two
mal es of t he police’s
presence, O ficer Robinson
was not yet prepared to
arrest the two males and had
no ot her basis upon which to
prevent the escape of the
mal es as  suspects. The
mal es had sinply approached
the target house, were not

involved in any crimnal
activity and wer e never
arrest ed. These facts are
quite different from the
facts in Porter v State , a
1991 <case from the Fourth
DCA, where the Defendant’s
words, 7”28 plain clothes,”
i npeded t he of ficers’
attempt to arrest known drug
deal ers who effectively
escaped apprehensi on.

In a stinging dissent, the
mnority judge stated that
no one yells “99 police” to
signal that the ice cream
truck i's coni ng.
“Forecasting ‘99 police is
meant to alert all nearby
hearers of police presence,
so that any illegal acts can
quickly come to a close

evi dence can be flushed, and
| aw enf or cenent can be
frustrated.”

“The majority’s concl usion

that an officer nust legally
or physi cal |y detain a
suspect before a |ookout can
be charged with obstruction,

i's illogical.. a | ookout
t hrough his words of warning
can interfere with t he

execution of |aw enforcement
duri ng t he pre-conm ssi on
stage of the crine as well
as duri ng t he post -
conm ssion arrest state with
his actions.” The di ssenter
further argued that he found
it troubl esone t hat t he

speech conduct here could
nmerely be brushed off as an
exerci se of t he First
Amendnent .

“There is a grave difference
bet ween the words uttered by
an obstructionist to signal

- {PAGE} -



police presence to balk an
under cover oper ati on, and
uttering generalized
sentinments against authority
or questioning police.”

“I'n sum no one ever warns
unl ess t here i's t roubl e!
R E.D.”s conviction should
not totter on abstruse
i ssues of whether he was a
f or mal | ookout , how nuch
know edge he may have had of
ensuing crimnal activity,
whet her t he pr oj ect ed
crimnal act was enbryonic
or full-term or

m sapplication of the First

Anmendnent . R.E.D has cast
his lot in siding with and
assi sting hi s crim nal
br et hren; but for hi s
st at ement s, t he of ficial

police operation would not
have cone to a halt.”

* k Kk k%

REM NDER: LEGAL BULLETI N NOW

ON- LT NE
As announced in our | ast
i ssue, the Legal Bulletin is
now avai l abl e on-1line,
i ncl udi ng old i ssues

begi nning with cal endar vyear
2000. To access the Legal
Bulletin go to the SAO
website at
<www. sa. co. al achua. fl . us>

and click on the *“Legal
Bul l etin” box.

* k k k%

FOR COPIES OF CASES...

For a copy of the conplete
text of any of the cases
mentioned in this or an

earlier 1issue of the Legal
Bul | eti n, pl ease call ASA
Rose Mary Treadway at the

SAO at 352-374-3672.

PARKI NG ALERT

Law enforcenment officers are

remnded to seek parking
spaces in t hose ar eas
desi gnat ed for “Law

Enf or cenment Only” at t he
Gainesville SAO, in order to
free up other spaces for
visitors.
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