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MESSAGE FRO(I{ This presunption will not
P> apply if the person making
entry is a l|law enforcenent
FROM Bl LL CERVONE of ficer acting in the course
State Attorney of hi s duti es but t hat
distinction is not one that
As we al ways do, the Cctober I am confortable with.
issue of the Legal Bulletin Candi dl vy, I suspect t hat
will highlight new crimnal this serves only to increase
legislation fromthis year’'s the danger to officers who
session, nost of which wll must neke entry into a hone
go into effect on October under any number of
1°t, One enactnent that has ci rcumst ances.
recei ved consi derabl e
attention merits menti on The new Jlaw also grants
now, however, si nce it immunity from both civil
radical ly changes Fl ori da sui t and crimna
| aw. | am referring to prosecution to soneone who
changes in self-defense that acts under its paraneters.
many of you are already I n addi ti on, whi | e | aw
awar e of . enf or cenent may still
conduct a st andard
As of October 1%, the duty i nvestigation when t hese
to retreat that has been a i ssues exist, no arrest nmay
part of Florida’s law on be made for the use of force
sel f-defense for as |ong as unless there is probable
| know will be elimnated. cause that the force wused
I n ot her wor ds, an was unl awf ul . In ny view,
i ndividual will no | onger be the codification of this
required to attenpt to avoid provision into |law serves no

the use of deadly force by
retreating but instead nay
stand his ground and neet
force with force when
confronted by an aggressor.

The law will presune that a

person, lawfully in a hone
or vehi cl e, now has a
reasonabl e fear of harm when
soneone else is wunlawfully

and forcibly entering either
this residence or vehicle.

pur pose ot her t han to
di scourage an arrest.

Al'l of these changes may or
may not significantly i npact
the reality of what we do in
t he | aw enf or cenent
community in cases of this
sort. They are inportant,
however, and I woul d
encourage all officers to
carefully read all of these
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new pr ovi si ons. To
facilitate t hat, t he
enact nment i's printed
el sewhere in this issue in
its entirety. I n addition,
nmy of fice wi | provi de

training on the specifics of
the new |law of self-defense

to any agency that requests
t hat .

For a least a whhile and
until t here is Sone
appellate clarification, no
one can be sure what these
provisions will ultimately
mean. One can only hope
that they do not lead to
nore violence on our streets

t han al ready exists.

*k k%%

SAO PERSONNEL CHANGES

SAO I nvestigator BETH TORRES
resigned effective June 16'"
to take a position with FDLE

as a Special Agent. Bet h
wi || be assigned to the
Gai nesville Field O fice.
Beth’s position wi || be
taken by BOBBY SCHULZ of the
Levy County Sheriff’s
O fice. Bobby wi | be
assi gned to t he
Levy/Glchrist Offices, and
| nvestigator JESSIE BLITCH
wi | return to t he
Gainesville Office. Jesse
wi | conti nue to be
avai l able for polygraph and
ot her assi stance circuit
wi de.

ASA JAMES KNI GHT has
resi gned effective August
15'". " James will be noving to
Texas. His position in the

Levy County Office wll be
taken by ANGELA BOUNDS, a

May gr aduat e of t he
University of Florida Law
School who has spent several

terme with the O fice as an
i ntern.

* Kk k k%

CONGRATULATI ONS!

GPD Capt ain RI CK HANNA
recently conpleted the 220'
Session of the FBI Nationa
Acadeny in Quanti co,
Vi rginia. Captain Hanna
conpleted courses covering
forensic sci ence, police
managenent and
constitutional |aw.

GPD Capt ai n RAY VEAVER
recently conpl et ed t he
Southern Police Institute’s
Command O ficers Cour se,
hel d in O | ando. The
cour se, which spanned 10
weeks, covers | eader shi p,
supervi sion and other topics
rel evant to managi ng a

pol i ce departnment.

the Baker
O fice best owed
t he foll ow ng
per sonnel : JI MY  MARKER,
the Morris Fish Award for
Excel | ence and Dedication to
Duty; | nvestigators RANDY
CREWS and BRAD DOUGHERTY,
t he Joseph Burt ner
Schol arshi p t hr ough t he
| nstitute of Pol i ce
Technol ogy and Managenent at
t he Uni versity of North
Fl ori da; LAUREN CREWS
Communi cati ons O ficer of
t he Year ; JODY DYAL,
Det enti on Deputy of t he

In My,
Sheriff’s
awar ds on

County
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Year; and BRANDON COLBERT,
Expl orer of the Year.

The Gai nesville Pol i ce
Depart nent has announced new
Assi gnments and Pronotions:

New Assi gnnents:

Capt ai n L YNNE BENCK

Di vision Commander of the
Cri m nal I nvestigation
Bur eau; Capt ain ED
VANW NKLE, Di strict 1
Conmander ; Li eut enant LARRY

SEALE, Executive Lieutenant,

District 1; and Captain
WLLIE WASHI NGTON, District
2 Conmmander .

Pronoti ons:

ART ATKINS, Sergeant; STEVE
HAYES, Cor por al ; DUANE
DI EHL, Cor por al ; and DANA

THOMPSON, Cor por al

*kkkkk*

CASE LAW UPDATE

Fl ori da Cases

OBSTRUCTI NG/ RESI STI NG

Danny St. James was seen
entering into a st or age
facility at an enploynment

agency and leaving with a

bi ke belonging to another
wor ker . Lat er, when a
uni f or med of ficer was

investigating the theft, he
approached a group of 10-15
people and asked if anyone
had seen Danny St. Janes.
The officer did not say why
he was | ooking for St. Janes
and did not state that he
was conducti ng an

i nvestigation.

A man, later identified as
St. Janes, told the officer:
“I don’t know no St. Janes.”
This remark became the basis
for the charge of resisting
or obstructing an officer
wi t hout vi ol ence.

The Second DCA in St. Janes
v State reversed St. Janmes’s
conviction for Resi sting,

holding that the evidence
was insufficient to support
t he charge. “... A suspect
can conmmt the offense of
obstructing by provi di ng
fal se i nformation to a
police of ficer duri ng a
valid arrest or Terry stop,

but ... this rule... does not
obligate a person to give
his or her correct identity
to an officer wunless that
person is legally detained.”

Here, the Court stated that

St. James was not legally
det ai ned when he denied his
identity. Al t hough t he
officer had probable cause
to arrest St. James at the
time, the officer did not
convey that fact to the
group, and there was no
showing that St. Janmes knew
that the officer intended to
detain him

IR

SEARCH & SEI ZURE: TRAFFI C

an
FRESHENERS

Col lier County Deputi es,

whi | e engaged in drug

interdiction on Al |'i gat or

Al l ey, saw Defendant Gordon
drive by and decided to stop
hi m because he was driving



with t wo air fresheners
(m niature evergreen trees)
hangi ng from t he car’s
rearview mrror. Bel i evi ng
t hat Gordon appeared nervous

and exhi bi ted ot her
suspi ci ous behavi or when
answeri ng guestions about
controlled substances, t he
deputy asked for and

obt ai ned consent to search
t he vehi cl e.

Upon opening the trunk, the

deputies found a box of
| aundry detergent but no
| aundry. Drago, the K-9,

then alerted on the trunk.
Upon opening the box of

| aundry det er gent, t he
deputy found 250 grams of
cocai ne. Gor don was

arrested for trafficking.

At the suppression hearing,
the deputies testified that
t he air fresheners dr ew
their attention because the
trees were hanging from a
string | ooped over the post
supporting t he car’s
rearvi ew mrror. The
deputies believed that this
was a violation of 316.2952
(2) whi ch, anong ot her
pr ovi si ons, prohi bits a
person from operating a car
where an object covers or is

| ocated in or upon the
wi ndshi el d. They al so
testified that they believed
Gor don had vi ol at ed

316.2004(2)(b) prohibiting a
person from driving with any
nontransparent material upon
the front wndshield, side
or rearview w ndows such
t hat it materially
obstructs, obscures, or
inpairs the driver’s clear
view of the roadway.

The trial court denied the
suppressi on notion. The
Second DCA then reversed the
conviction in Gordon v State

holding that the officers
good faith bel i ef t hat
driving with an obj ect
hanging from the rearview
mrror was a traffic

violation did not establish
the existence of probable
cause to stop the car.

The Court ruled that neither
statute applied in this case
as both statutes require
that the objects be “upon”
the wi ndshield and as such

was not in direct contact
with t he wi ndshi el d or
Wi ndows. “The air

fresheners were not attached
by tape, glue or otherw se
affixed to the wi ndshield,
and they were not in direct
contact with it. | nst ead,
they were suspended | oosely
in the vehicle by a string
that | ooped over the post
supporting t he rearview
mrror that was in turn
attached to the wi ndshield.”
“Thi s ki nd of i ndi rect
contact does not satisfy the
requirement of the statute
that the offending item be

“attached to’ t he
wi ndshi el d. The air
fresheners wer e certainly
not “in’ the wi ndshield.”
Thus nei t her statute
provided a basis for the

st op.

* k Kk k%

FRU TS OF | LLEGAL ARREST

Fort Mers Police Oficer
Cela stopped a car for
turning left directly in



front of hi m wi t hout
si gnal i ng. The woman driver
had a suspended |icense. The
officer then noticed that
front seat passenger Cooks
was not wearing a seat belt.
The back up of ficer
guestioned Cooks wth the
intent to ticket him for
seat bel t vi ol ation.
Because the officer believed
Cooks was giving a false
name, he ordered Cooks to
get out of the vehicle and
pl ace his hands on top of
the hood in order to arrest
and search him for giving a
fal se nanme. Cooks broke free

and fled, throwing a gun
down as he ran. He was
appr ehended.

After Cooks’ noti on to
suppress was denied by the
trial court, Cooks was
convicted of Possession of
Firearm by a Convicted Fel on
and appeal ed. The Second
DCA reversed the conviction
in Cooks v State.

Al t hough the Appellate Court
held that the initial stop
for failure to wuse turn
signal was valid because the
officer was affected by the
failure to signal, there was
no reasonable suspicion to
conduct an i nvestigatory
det enti on of passenger Cooks
for failure to wear a
seatbelt where the officer
did not know whether Cooks
had been wearing a seat belt

whi | e t he vehicl e was
novi ng. Therefore, t he
Cour t hel d t hat t he
subsequent arrest for giving
a false nane was illegal

“By putting Cook’s hands on
top of the vehicle and

attempting to search him
t he of ficer effected an
illegal arrest.” “When he
(Cooks) threw the gun, his
action was a result of the

illegal arrest, and
t herefore, the motion to
suppress should have been
granted.”

The State argued that even
if the stop and detention
were illegal, the notion was
properly deni ed because
Cooks abandoned the gun.
The Cour t rejected t hat
argunment, saying Cooks had
been seized when he was
physically taken out of the
car and his hands were put
on top of the car. Hi s
subsequent fl eeing and
abandonnent of the gun was a
pr oduct of t he i 11 egal
sei zure.

*k k%%

Consider the follow ng decision with
facts simlar to the COOKS decision
above:

SEARCH & SEI ZURE:
PASSENGER™ S FELONY PROBABLE

I'NEVI TABLE DI SCOVERY

Two Tal | ahassee Pol i ce
O ficers were parked on the
side of the road, pulling
cars over for speeding and
equi pnment  viol ations. One
officer saw Kennard s car
Wi th its hi gh- beam
headl i ghts on, appr oachi ng
over the hill. The car’s
tag |light was out, also. The
car was pull ed over

Kennard’s passenger was not
wearing a seat belt. After



providing false information
to t he of ficer, t he
passenger was asked to step
out of the car. The
passenger violently shoved
the officer and ran away.
The officer took Kennard's
keys, forcing Kennard to
remain at the car while the
officer followed the fleeing
passenger. Kennard was then
cuffed due to officer safety
concerns by the detaining
of ficer, who perforned a
pat - down.

The pat-down did not revea
any weapons, but did reveal

a sandwi ch bag with 10 smal

baggi es i nsi de cont ai ni ng
cocai ne. Kennard filed a
nmotion to suppress both the
statenments made to t he
police and the drugs seized

as a result of the search.
The trial judge denied the
not i on and Kennar d was
convicted of Possession of
Cocai ne.

The First DCA in Kennard v
St at e af firmed t he
conviction ruling that the
fel ony comm tted by t he
passenger would have given
the officer probable cause
to search the car, and
consequently, Kennard’ s
person. “I'f an officer has

probabl e cause to believe a
felony is being committed in
his presence, he can search

the car without a warrant.”
“The passenger commtted a
fel ony on t he of ficer
perform ng the vehicle stop,
t hen fled t he scene.
Anot her officer at the scene
testified t hat after
witnessing the passenger’s
assault on the first officer

and
felt
activity

The Court
search of
ni ne bags of

subsequent

addi ti ona
had taken
held that since a

the car reveal ed
cannabis in the
passenger conpart nent and
since Kennard was the car’s
owner/driver, he could have
been arrested based on this
cannabis, which would have
reveal ed the cocaine in his
pocket .

flight, he
crim nal
pl ace.”

*k k%%

ANTI%%E FI REARMS AND

Bostic, a convicted felon,
was arrested for Possession
of Firearm by Convi cted
Fel on for possessi ng a
muzzl e-l1oading rifle, which
used black powder (instead
of fixed ammunition) and
percussi on caps as an
ignition system

existed as to
st at us as a

felon or that he
possession of the

firearm Bostic
the firearm he
possessed was an “antique
firearmt and thus exenpted
under Ch 790.001(1) and (6).
He argued that because his
rifle uses bl ack powder
instead of fixed amunition
and its ignition systemis a
form of percussion cap, the
weapon was an anti que
firearm and as such was
exenpt from the definition
of “firearni under section
790.23 that a felon was not
permtted to possess.

No dispute
Bostic’'s
convi ct ed
was in
descri bed
argued that

The Fifth DCA in Bostic v
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State wupheld his conviction

holding that nmerely having
an ignition system simlar
to that found on an antique
firearmis not sufficient to
render t he firearm a
“replica” of a firearm

manuf actured in or bef ore

1918. The weapon possessed
by Bostic included visible
differences from an antique
firearm such as a fiber
optic sight.

“A plain reading of t he
statute requires that, in
order to be exenpt, a
firearm nmust be ei t her
manufactured in or before
1918 or be a ‘replica’
t her eof . A replica I's
defined by Florida case |aw

as meani ng a reasonabl y

exact reproduction of the
obj ect involved that, when
vi ewed, causes the person to

see substantially the
obj ect as the original.”

sane

* Kk k k%

FELLOW OFFI CER RULE AND

[ NFORMANTS

The “fellow officer rule”,
t hrough which one officer
call s another for assistance
and their conbi ned
observati ons establ i sh
probabl e cause, does not
apply when the information
was suppl i ed by citizen
informants, the Second DCA
ruled in Sawer v State.

David Sawyer was arrested on
a nm sdenmeanor char ge of
driving under the influence,
and was subsequently charged

with possession of marijuana

ollowing a search incident
to the DU arrest. The
initial arrest canme after

two citizens observed Sawyer

driving erratically and
called 911 to report it. An
of ficer responded to the
calls and spoke wth both
citizen i nformants. The
of ficer spotted Sawyer
resting against a building.
After conducting a field
sobriety test on Sawer, the
of ficer pl aced him under
arrest and found marijuana

whi |l e searching his pockets.

Sawer filed a nmotion to
suppress, arguing that the
statenents from the citizens
did not establish probable
cause for the officer to
make an arrest for a
m sdemeanor he had not
personally witnessed. The
DCA agreed, concluding that
a report by citizens to an
of fi cer does not contain the

sane credibility as when one

officer relays information
to another officer.

“An officer can arrest a
person for m sdeneanor DUl
in three circunstances: 1.

‘the officer wtnesses each

element of a prima facie
case,’” 2. ‘the officer 1is
investigating an ‘accident’
(and) devel ops pr obabl e
cause to charge DU ,’ or 3.
‘one of ficer calls upon
anot her for assistance (and)
unite to establish t he
pr obabl e cause to t he
arrest.’”

“The circuit court
incorrectly appl i ed t he
fellow officer rule to the

information supplied by the

7



two citizen informants,” the
DCA said, noting that the
“fell ow of ficer rul e’
oper at es to i nput e t he
know edge of one officer in
the chain of investigation

to another. “The rule does
not inmpute the know edge of
citizen i nformant s to
of ficers.”

** Not e: Odinarily a known citizen-
informant (as opposed to an anonynous
i nformant) is deemed an inherently
reliable source, and may form the basis
for a search or search warrant. Thi's
case sinmply holds that a m sdeneanor not
conmtted in the officer’'s presence

cannot be cured with citizen
observati ons.
* k% %

AGGRAVATED ASSAULT ON A LEO
Defendant”s 1 ntent, not LEO s
reaction.

A deputy conducted a traffic
stop on a vehicle that was
bei ng operated with no tail
lights at ni ght . The
deputy, using his public
address system directed the
def endant Benitez to stop
the vehicle and turn off the
ignition. The defendant
st opped and kept his foot on
t he brake. He did not turn
of f the ignition.

Upon approaching the car,
the deputy could snell a
strong odor of alcohol and
ot her signs of intoxication
coming from the defendant.
The deputy reached i n,
turned off the ignition and
renoved the keys.

The deputy asked Benitez
guestions about hi s
registration, but Benitez

advised that a friend owned
the vehicle and the friend
did not know Benitez had
t aken it. Upon aski ng

Benitez to open the glove
conpartnment to see if he
could | ocat e t he
registration, t he deputy
noticed that the defendant’s
deneanor changed. Benitez
i gnor ed t he i nstruction,
| ooked straight ahead, and
t hen | eaned slightly
forward, noving his hand off
the gear shift and placing
it behind the small of his
back.

The deputy testified that
such gestures are considered
“a danger cue” that police
are trained to watch for
He ordered the defendant to
keep his hands where he
could see them and asked
him what he was trying to
retrieve. The defendant did
not answer and did not
renmpbve his hands from the
smal |l of his back.

The defendant continued to
ignore the deputy, whi ch
concerned the deputy for his
safety. The deputy saw that
Benitez had sonething behind
his back and concl uded that
Benitez was armng hinself
with a weapon. The deputy
ordered himto drop what was
in his hand, but Benitez
| ooked at the deputy with a
bl ank stare and then | ooked
behind his back. The deputy
testified that at this point
he feared sonething bad was
about to happen.

The deputy opened t he
def endant’ s door, t ook
contr ol of Benitez's left
arm and pushed himinto the
steering wheel. Looki ng
behind Benitez’'s back, he
saw Benitez holding a dark
col ored pistol. The deputy



testified that Benitez was
holding the gun “in what
woul d be considered a firing

or shooting grip and his
hand was rotating down
behind his back to where
the-his hand and the grip
and the handgun itself were
all inverted, they were all
upsi de down. ” It was

subsequently | earned the gun
was unl oaded and no bullets
were found in the vehicle.

The State
def endant
Assaul t
Oficer
t he
sane.

char ged t he
with Aggr avat ed
on a Law Enforcenment
with a Firearm and
jury convicted him of

The Fourth DCA in Benitez v

St at e reversed t he
conviction. The Court held
that there was substantial,
conpet ent evi dence to
support a well-founded fear
on the part of +the deputy

based wupon the defendant’s
|ack of responsiveness to
t he deputy’s conmands,
coupled with his novenents,

and the existence of an
object in the defendant’s
hand. However, the rea

guestion, according to the
Court, was whet her t he
def endant intentionally and
unl awf ul |y t hr eat ened t he
deputy. Although the Court
expressed an awareness of
t he dangers faci ng | aw
enf or cenent duri ng what
appear to be routine traffic
st ops, it held that the
def endant’s act of placing
his hand behind his back,
whi | e al arm ng to t he
deputy, was not substanti al

conpet ent evi dence t he
def endant intentionally and

unl awf ul |y t hr eat ened t he
deputy.

“Assault is a crinme which
requires i ntent. The
‘“threat’ el enent addr esses
the defendant’s intent, not

the reaction of the person
perceiving the word or act.
It is the defendant’s word
or act that nust be reviewed
to det erm ne whet her it
constitutes a ‘threat,’ not
the reaction of the person
perceiving the word or act.”

*kk k%

SEARCH AND SEI ZURE: ODOR AND

CONSENT
Nassau County deputi es
received an anonynmous tip
that Smith was growing and
selling marijuana from his
home. Af ter an
i nvestigation reveal ed
nothing to corroborate the
tip, the deputies went to
Smth's hone, sought and
gai ned entry, but wer e
refused consent to search
t he home. The deputi es

obt ai ned no
statements from Smth nor
did they notice anything
unusual in the hone.

i ncrimnating

However, when Smth's
girlfriend wal ked by,
deputies detected the snell
of marijuana on her person.
Deputies then asked for her
consent to search, which she
refused; then she was asked
to per suade Smth to
consent. This request was
al so refused. The deputies
left to watch the property.
Smith and his girlfriend
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then left the property.

then |eft to
secure a sear ch war r ant
whil e another arrived with a
t her mal -i magi ng devi ce to
| ook for unnat ur al heat
sour ces used to gr ow

One deputy

mar i j uana, (now an illegal
search under the U S. Suprenme Court
ruling in Kyllo v. US). Nothing
i ncrimnating was found.
Then Smth returned and was
prevented entry into the
house. He was told that a
search warrant was being
obt ai ned because t he
deputies believed probable
cause existed to search the
house. Smth negotiated to
al | ow hi s home to be
sear ched, provi ded t he
deputi es agr eed not to
i nvol ve hi s girlfriend.
Utimtely, contraband was
f ound.

The First DCA in Smth v
St ate reversed t he
convi ction. Al t hough the
Court agr eed t hat | aw
enf orcenent can secure the
dwel ling, on the basis of
probabl e cause, to prevent
the destruction or renoval

of evidence while a search

war r ant i's sought, t he
probabl e cause nmust be based
not on nmere suspicion, but
on facts known to exist.

Here, the deputies nust have

had probabl e cause to secure

the home to prevent Smth
fromre-entering. The Court
st at ed t hat Si nce t he
anonynous tip was not
confirmed, not hi ng
incrimnating was seen
inside the home or reveal ed
by a thermal-imging scan,

nor wer e incrimnating

statenments wuttered by Smth
or his girlfriend, all that
was left was the snell of
marijuana on the girlfriend,
who was allowed to |eave.
“However, like ‘plain view,
what ever probabl e cause this
woul d have provi ded IS
limted to the |location of
the ‘plain snell’, here, the
girlfriend.” “The deputies
took no action when the
girlfriend was present in
the honme, but waited to seek
a warrant until after her
departure, which took the
only incrimnating fact they
had with her.”

The Court
on t he
itself,
officers
bel i eve
pr esent

held that the odor
girlfriend, by
does not give the
probabl e cause to
mari j uana was
the hone.* *“We
decl i ne t he State’s
invitation to stretch the
“plain snmell’ doctrine into
a de facto, roving proxy for
pr obabl e cause. Si nce there

in

was no probable cause to
obtain a warrant, deputies
had no authority to secure
Smith’s home and prevent him
from re-entering.” Smth’s
consent was reached by
coercion, in that there was
a subm ssi on to | aw
enf or cenent show of
aut hority, t hus renderi ng

t he consent involuntary.

* Note: The Court acknow edged that the
Fifth DCA  has reached a contrary
conclusion in State v Wlls, a 1987
opinion that held that the odor of
marijuana on a person, by itself,

justifies searching the area from which
the person had recently cone. Per haps
the Florida Supreme Court wll resolve
this issue.

* k k k%
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SEARCH & SEI ZURE: PASSENGER

Bauti sta sought
t he

to suppress
f raudul ent

identification card and
statenents that he nmade to
police following a traffic
st op.

Hai nes City PD officers

conducted a traffic stop of
a van in which Bautista was
a passenger. The driver did
not have a driver’'s |icense
and was arrested. The
officers asked Bautista for

a driver’s license or other
identification, anticipating
that they could release the
van to him rather t han
having it t owed. After
Bautista responded that he
did not have any

identification with him the
officers asked him to exit
t he van.

There appeared to be a
wallet in Bautista s pocket
and Bautista “was asked to
renove it.” He conplied and
provided the officers with a
valid Mexi can driver’s
i cense. VWhile the wallet
was open, one officer saw a
resi dent alien card. He
asked Bautista if that was
hi s card, and Bauti st a
stated vyes, pulled it out
and handed to the officer.
The officer recognized the
card to be fraudulent and
arrested Baut i st a. The
of ficer testified t hat
Bauti sta had been to
| eave unti | he t he
resident alien card.

free
saw

Al t hough Bautista did not
challenge the stop or the
request for ID, he did argue

that once he denied having

the officers
have asked himto

identification,
shoul d not

remove the wallet from his
pocket, which ultimately |ed
to the discovery of t he

fraudul ent identification.

The Second DCA in Bautista v

State agreed and reversed
his conviction. The Court
held that when the officers

asked Bautista to renove his

wal let, the statenent was a
denmand t hat changed t he
nature of the encounter from
a consensual one to a
det enti on. The officers had
no basi s to ask for
Batista’'s wallet and detain
him because, at the tine,

they did not have reasonable
suspicion that Bautista had
commtted, was commtting or
was about to conmmt a crine.
“..Bautista’'s producing the
docunments in response to the
of ficers’ request i's
presunptively i nvol untary
based on t he of ficer’s
i nproper detention of him
and their asking him to
remove his wallet from his
pants.”

* k Kk k%

FAKE CRI MES PROM SES COERCES

CONFESST ON
Sanuel was a suspect in
several robberies. During a
custodial interrogation, the
officer told Sanuel that he

was suspected of commtting

15 robberies, a ploy to get
Sarmuel to believe that he
was facing a nore serious
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t han Sanuel
i nvol ved wth,

five or Si X
robberi es. The of ficer
testified t hat he asked
Sanuel how nmany robberies
Sanuel commtted and Sanuel
responded five or six. The
officer told Sanuel that if
he discussed the five or
si x, he would not be charged
with the others.

situation
actually was
specifically,

The Fourth DCA reversed the

convi ctions in Sanuel Y
State hol di ng t hat t he
officer’s tactic was
coerci ve. “Al t hough Sanuel

admtted before the prom se
that he commtted five or
Six crinmes, it was not until
(the officer’s) prom se not
to prosecute t he ot her
fictional crimes that the
of ficer | ear ned t he
specifics of the robberies.
Thi s was coercive, and
makes anything said about
the <crime charged 1in the
i nstant case involuntary.”

*k Kk k%

GUI LT BY ASSOCI ATI ON

Being present in a van that
contai ned stolen property is
not enough to prove that a
def endant I nt ended to
participate in the burglary,
t he Fourth DCA held I n
Garcia v State.

Jor ge Garci a was f ound
guilty of Burglary of a
Dwel |'i ng, Grand Theft and
Trespass of a Conveyance.
Garcia noved for acquitta

and argued that there was no

evi dence that he entered the

dwel ling or participated in
the burglary or theft. The
DCA agreed and reversed.

“Here, the only evidence of
appel lant’s possessi on of
the victims recently stolen

property was his presence,
al ong with three ot her
peopl e, in t he van

containing the stolen itens.

Testinony as to |location of
the itenms in the van was
conflicting. Yet , even
assumng that the property
was in the back of the van
where appellant was seated,
we note that no evidence was
presented that appellant had
excl usi ve possession of the
st ol en property or t he
ability to exerci se any
dom nion and control over
it. Thus, pr oof t hat
appellant was in the van
with the recently stolen
property, under t hese
ci rcumnst ances, S
i nsufficient evi dence to
support the inference that
he commtted the burglary
and theft,” the DCA said.

*kxkkxkkx%x

| N MEMORI AM

Gai nesville Police Sergeant
JAMES JENDZI O passed away in
June after a t wo year
illness. Ser geant Jendzi o
served GPD for 16 years in
many roles including patrol
shift supervisor and as a
long time nenmber of the SWAT
t eam

* k Kk k%
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FOR COPI ES OF CASES...

For a copy of the conplete
text of any of the cases

mentioned in this or an
earlier issue of the Legal
Bul | eti n, pl ease call ASA

Rose Mary Treadway at the
SAO at 352-374-3672.

*k Kk k%

REM NDER: LEGAL BULLETI N NOW
ON- L1 NE

The Legal Bulletin is now
avai l able on-line, including
old issues beginning wth
cal endar year 2000. To
access the Legal Bulletin go
to t he SAO website at

sawwv. co. al achua. fl . us and
click on t he “1 egal
bulletin” box. An incorrect
website was |isted in

January’s newsletter.

* k k k%

PARKI NG ALERT

Law Enforcenment officers are
remnded to seek parking

spaces in t hose ar eas
desi gnat ed for “Law
Enf or cenment Only” at t he

Gai nesville SAO, in order to
free up other spaces for
visitors.
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