
 

 

Among these in general are 

continued efforts to roll back 

drug mandatory sentences, 

to reduce the classification 

of some crimes from felonies 

to misdemeanors, and to 

encourage non-traditional 

methods of handling criminal 

cases. 

 

As to drug mandatories, I 

suspect that all of us under-

stand the difference be-

tween users and pushers.  

Eliminating our ability to 

remove pushers from our 

community is a dangerous 

policy, especially at a time 

when new and often lethal 

drug compounds are surfac-

ing all across the state.  Re-

classification of some offens-

es (notably, look for an in-

crease in the cut off between 

petit theft and grand theft, 

perhaps raising the line to as 

high as $1000, as well as for 

changes to some traffic of-

fenses like DWLSR and Flee-

ing) is likely less problematic.  

Somewhere in between are 

the many social engineering 

policies that edge close to 

saying that personal account-

ability for your criminal activity 

isn't all that much of a factor 

and that so-called "low-level" 

crimes don't need to be dealt 

with in the courts.  All of us 

understand the concept of 

rehabilitation and that if 

someone is appropriately 

placed into a structured diver-

sionary program in which they 

are successful then we all win.  

Making excuses for some-

times repeated criminal be-

havior without addressing its 

root causes or accountability, 

however, is another matter. 

 

In any event, as things wind 

their way through the legisla-

tive process the SAO will send 

appropriate alerts, as will oth-

er organizations like the sher-

iffs and police chiefs associa-

tions.  Making could voice 

heard might make the differ-

ence so pay attention and 

speak up!     

A  M E S S A G E  F R O M   

B I L L  CE R VO N E  STAT E  AT TO R N E Y  

JANUARY 2018  

LAW  ENFORCEMENT   

NEWSLETTER  

Happy New Year to every-

one!  It's hard to believe 

that we've turned the calen-

dar page already.  Since 

2018 is an election year the 

legislature convenes early, 

which really makes it seem 

like the time is flying by.  

We've barely had time to 

recoup from the 2017 ses-

sion and here we go again. 

 

I mean that literally.  Many 

of the proposals that were 

floated last year but that did 

not pass are back.  You and 

your state associations 

should pay careful attention 

as some proposals are not 

exactly law enforcement 

friendly. 
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We’re on the web: 

Www.sao8.org 

REMINDER: 

L A W  E N F O R C E M E N T 

NEWSLETTER  NOW ON-LINE 

 

The Law Enforcement 

Newsletter is now available 

on-line, including old issues 

beginning with calendar year 

2000.  To access the Law 

Enforcement Newsletter go to 

the SAO website at 

<www.sao8.org> and click on 

the “Law Enforcement 

Newsletter” box. 

 

SAO STAFF CHANGES 

 

ASA John Nilon resigned from his position in the Baker County office on November 

22nd.  John will be entering private practice with an insurance defense firm in Jack-

sonville.  He will be replaced in Baker County by ASA Harlan McGuire, who transfers to 

Macclenny from the Bradford County office. ASA Brooke King will be reassigned to 

Bradford County to fill that vacancy. 

 

ASA Kate Artman resigned from her position in the Gainesville felony division on De-

cember 15th.  Kate will be joining her father's law firm in Lakeland.  ASA Lua Lepianka 

has been re-assigned to Kate's case load from the Gainesville intake division. 

 

Joining the SAO in December as ASAs were Scott Lapeer and Andrew McCain.  Scott 

has most recently been the Sports Director for TV20 in Gainesville, where he has been 

working while studying for the Bar exam, which he passed recently.  Andrew comes to 

us after working as a prosecutor for almost 4 years in the 6th Circuit's Pasco County 

office.  Scott and Andrew are both assigned to the County Court division in Gainesville.    

The SAO Is Now On Twitter 

The SAO has established a Twitter feed to better disseminate infor-

mation to the media and others such as law enforcement agencies.  

Like us at #8THCIRCUITSAO.  For more information contact Deputy 

Chief Investigator Darry Lloyd at 352-374-3670. 
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Any changes in agency email 

addresses should be reported 

to our office at  

clendeninp@sao8.org. 

 

For a copy of the complete text 

of any of the cases mentioned 

in this or an earlier issue of the 

Legal Bulletin, please call Chief 

Investigator Paul Clendenin at 

the SAO at 352-374-3670. 

Congratulations To... 

 

Gainesville Police Department Sergeant Tony Ferro and Corporal Visvambhara Nicol-

off, both of whom were promoted to those ranks on September 25th, Sergeant Fred 

Melarano, promoted to that rank on November 6th, and Corporal Steven Sweeting, 

also promoted to that rank on November 6th. 

 

ASO Deputy Tom Perseo, who retired on November 20th after a 43 year career in law 

enforcement.  To many of us in recent years Tom has been the "go to guy" for witness 

and defendant extradition and transport problems in Alachua County. 

 

ASA Chris Elsey, who welcomed his second child, son Joshua, on December 19th. 

 

 



 

 

 

In a case of great significant to the law enforcement com-

munity, the 4th DCA held in September that a law enforce-

ment officer is entitled to claim self-defense immunity un-

der the Stand Your Ground law. 

 

In the case, State v Peraza, Officer Peraza was on road 

patrol in Broward County when he heard a dispatch about 

an armed disturbance.  Approaching the scene, he saw a 

man walking down the highway with what looked like a 

shotgun or rifle, and he was fearful that the man might 

open fire on passing vehicles.  He briefly lost sight of the 

man while maneuvering his patrol vehicle to block on-

coming traffic, and while doing that heard a supervisor say 

"This is going to end bad" over the radio, which heightened 

his concerns.  Shortly afterwards, he and a sergeant saw 

the man and shouted commands identifying themselves 

and ordering him to stop and drop the weapon.  They could 

hear other people, including children, in the immediate 

area.  As they closed the distance to the man to within 5-10 

feet, Officer Peraza decided in his mind that he would react 

to what the man did.  if the man moved, he would follow.  if 

the man stopped he would stop.  He and the sergeant con-

tinued to give commands.  The man stopped but did not 

drop the weapon.  Office Peraza believed he was planning 

his next move.  The man then brought the weapon over his 

head, turned towards Officer Peraza and his sergeant, and 

pointed the weapon at Peraza.  Peraza fired several times 

in response, killing the man. 

 

Peraza was indicted by a Grand Jury for Manslaughter.  He 

filed a Stand Your Ground motion seeking immunity, which 

the circuit court granted.  The State appealed, arguing that 

because a law enforcement officer is provided a defense 

under FS 776.05(1), justifiable use of force in making an 

arrest, that more specific provision of law pre-empts reli-

ance on Stand Your Ground and it's much broader grant of 

full immunity. 

 

In general, there is a principle of law saying that a specific 

statute does take priority over a general statute.  In this 

case, the difference is that the provisions of FS 776.05(1) 

provide only a defense and not a pre-trial hearing that 

could result in absolute immunity, as would happen under 

Stand Your Ground.  This position, in fact, was accepted by 

the 2nd DCA in a 2012 case that held that to be so.  In 

Peraza, however, the 4th DCA has disagreed and held just 

the opposite.  In its simplest terms, Peraza says that Stand 

Your Ground by its own language applies to "a person," a 

term that is neither unclear nor ambiguous and that serves 

to make it equally as available to a law enforcement officer 

as to anyone else.   

 

There is, as there always is, more to the opinion than that, 
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Stand Your Ground And 

 Law Enforcement 

including details of whether Peraza was technically making 

an arrest and how that might factor into the matter.  The 

bottom line, however, is that there is now a conflict between 

the 2nd and 4th DCAs, and the 4th DCA has asked the Su-

preme Court to resolve that conflict.  It will be many months, 

likely into 2018, before that happens.  In the meantime, 

there is no controlling 1st DCA case but the position the SAO 

has generally taken, now supported by the Peraza opinion, 

has been that Stand Your ground applies to officers. 

 

As a side note, the Peraza case includes a discussion of sev-

eral federal cases that can impact police shootings, and 

those merit some mention here as well.  First, the Peraza 

court referred to a US Supreme Court case, Brosseau v 

Haugen, from 2004 that said that it was objectively reasona-

ble for an officer to shoot a fleeing suspect out of fear that 

the suspect was endangering other officer on foot in the ar-

ea, occupied vehicles in his path, and citizens in the area.  

The court also noted Mullenix v Luna, a 2015 US Supreme 

Court case holding that the law does not require an officer in 

a tense and dangerous situation to wait until the moment a 

suspect uses a deadly weapon to act to stop him.  The Mul-

lenix case, in turn, refers to a lower federal court opinion, 

Long v Slaton, which rejected the notion that a deputy must 

first try less than lethal methods and said that police need 

not take a chance and hope for the best. 

 

In today's climate all of us know that a dangerous situation 

could result in a national story at any minute in any place.  

What these cases point out is the uncertain legal arena that 

we proceed in, not to mention that agency policy also has a 

role in what can and should be done in a given instance.  In 

total, however, cases like these can help everyone under-

stand the legal posture even the most supposedly egregious 

acts can fall under.  Those who are prone to snap judge-

ments would do well.       
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Florida Supreme Court  

Resolves Passenger Detention Questions 

 

The Florida Supreme Court issued an opinion in September of 2017 that resolved the authority of a law enforcement 

officer to detain a passenger during a traffic stop.  As you may recall, this had been the subject of conflicting DCA 

opinions during the last several years, with the 1st DCA, which controls 8th Circuit counties and cases holding that 

the detention of a passenger did not violate the 4th Amendment while other DCAs had ruled to the contrary.  The 

Florida Supreme Court has now approved the 1st DCA position, settling the matter. 

 

The case, which originated from the Gainesville Police Department, and was successfully argued at the trial court 

level by SAO8 before Judge Robert Groeb, stemmed from a simple traffic stop in January of 2015.  To make a long 

story short, the original officer called for backup because passengers in a vehicle he had stopped had become bellig-

erent, and one of the detained passengers was ultimately found to be in violation of an existing felony probation and 

to be in possession of narcotics.  

 

In upholding the initial detention of the passenger, the Supreme Court noted that there has been an evolution in the 

law recognizing that it is not reasonable for passengers in such a situation to expect that a law enforcement officer 

will let other people move around in a way that could jeopardize his safety.  Rather, the "weighty interest in officer 

safety" and the possible motivation of a passenger to escape apprehension for a more serious crime justify the de-

tention of a passenger because that detention is minimal by comparison.  The passenger's freedom of movement 

has already been interrupted by virtue of the stop of the driver and routine traffic stops are brief in nature.  There-

fore, allowing an officer to prevent passengers from leaving, as a matter of course and without more, does not vio-

late the 4th Amendment. 

 

The Supreme Court went on to address the allowable duration of such a detention, noting that it may last no longer 

than is necessary to effectuate the purpose of the stop and ends when the tasks associated with the stop are or rea-

sonably should have been completed.  For a routine stop, the Supreme Court added, this is the length of time neces-

sary to check a driver's license, registration and insurance papers, to determine whether there are any outstanding 

warrants, to write any citation or warning that is issued, to return the documents involved, and to actually issue the 

citation to the driver.  At that point, and absent any reasonable suspicion that a passenger is engaged in criminal 

activity, there is no longer a need to control the scene and passengers must be allowed to leave.   

 

The actual case facts illustrate that not all stops are routine in that the passenger who was ultimately arrested tried 

to leave, resulting in a struggle, the need for backup, and the ultimate discovery of the passenger's criminal conduct.  

The Supreme Court approved everything involved as reasonable since the time involved was still related to attendant 

safety concerns, including for the arrival and assistance of backup officers.    

 

The bottom line: once and for all, officer safety concerns allow for the routine but brief detention of vehicle passen-

gers during a traffic stop.    
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