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A MESSAGE

FROM

B I L L C E R V O N E S TAT E A T T O R N E Y
As is our practice with the
Fall issue of the Legal Bulletin most of what follows is a
recap of legislative changes
that resulted from last
Spring's session.
Unless
noted otherwise, the effective date for new laws is
October 1st.
Changes of note include the
Risk Protection Order process that was circulated
earlier and that was a part
of the legislative response
to the Stoneman Douglas
High School shooting. Related to that is an amendment to FS 836.10, written
threats, which has been
expanded to allow law enforcement a greater ability
to respond to the kinds of

threatening communications
that have become so common.
Most of the changes the
Senate in particular was
seeking to pass and that
would have been contrary to
traditional law enforcement
interests did not pass. They
will certainly be reintroduced in 2019. These
include efforts to revise if not
repeal drug mandatories and
to compel more diversionary
programs and non-arrest
results for relatively minor
offenses. Make no mistake
about it, the motivation for
this is the growing expense
of maintaining the current
prison population.

A final note concerns House
sponsored legislation seeking
to greatly enhance data collection with the stated purpose of
more accountability and transparency. While good goals,
the value of data is limited to
its reliability and correct interpretation, and nowhere in
such efforts should any of us
lose sight of the goal of accomplishing justice in each
case, not simply bowing to the
weight of public opinion or
some perceived statistical
anomaly.
In any event, anyone wanting
more detail regarding any of
the summaries that follow
should contact the SAO, and
everyone should understand
that these summaries are just
that. A full reading of the
complete text is important
before acting on any of them.
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SAO STAFF CHANGES

We’re on the web:
Www.sao8.org

Arielle Claude, a new Bar member and 2017 graduate of the University of Florida Law
School, joined the SAO in May and is assigned to the Levy County office to handle
County Court cases.
ASA Lenora Folston transferred from the Levy County office to Alachua County, where
she will be in the County Court division, in June. Also new in the Alachua County Court
division are Ashley Chin and Britanee McCausland, both Spring graduates of the University of Florida Law School and former interns in the office, and Andrew Rozas, a
2014 Stetson College of Law grad. Andrew started on July 5th after working for the
last three years in the Ocala Public Defender's Office and deciding that prosecution
was the way to go. Ashley started on June 11th and Britanee started on August 1st,
both having sat for the Bar exam in late July as well.
ASA Pam Gordon will move into the Gainesville felony division in September to fill the
vacancy created several months ago by the resignation of Jon Ramsey.

REMINDER:
LAW
ENFORCEMENT
NEWSLETTER NOW ON-LINE

The Law Enforcement
Newsletter is now available
on-line, including old issues
beginning with calendar year
2000. To access the Law
Enforcement Newsletter go to
the SAO website at
<www.sao8.org> and click on
the “Law Enforcement
Newsletter” box.

ASA Harlan McGuire resigned his position in the Baker County office in June in order
to enter the Coast Guard JAG Corps. His position has been taken by Taylor McQuaide,
who started in July. Taylor was an intern in the Baker County Office while in law
school at Florida Coastal and has been in private practice in Jacksonville for about a
year and a half before joining the SAO.
SAO Investigators Jeff Nordberg and Louis Hindrey will switch assignments in September. Inv. Nordberg will move to the Gainesville office, and Inv. Hindrey will assume
responsibility for Baker, Bradford and Union County investigative duties.

Congratulations To...
UPD Deputy Chief Tony Dunn, who retired in July after over 30 years of service.
ASA Harlan McGuire, who became a first time father to baby boy Judge in late May.
ASA Lorelie Brannan, who became a first time mom, also to a son Rafe, born on Father's Day in June as a gift to dad Chuck Brannan, formerly of the Baker County Sheriff's Office.
Chief ASA Jeanne Singer, who was recognized in July with the 2018
Fierce Award for her community leadership and service to a variety of
Alachua County organizations.
GPD Lts. Dan Stout and Whitney Stout and Sgts. Lisa Satcher and John
Nabet, all of whom retired in August after long careers with the agency.
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In Memorium
Retired Levy County Deputy Rudy Dallas Sr. passed away on July 7,
2018. Rudy served his community for 23 years in law enforcement and
in many ways after officially retiring, and will be remembered as a man
of quiet dignity with a big heart and a warm smile.

State Attorney Bill Cervone
Swears in ASA Harlan McGuire
As A Newly Commissioned Lieutenant in the Coast
Guard

Any changes in agency email
addresses should be reported
to our office at
clendeninp@sao8.org.
For a copy of the complete text
of any of the cases mentioned
in this or an earlier issue of the
Legal Bulletin, please call Chief
Investigator Paul Clendenin at
the SAO at 352-374-3670.
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Terry Stop Update

We’re on the web:
Www.sao8.org

REMINDER:
LAW
ENFORCEMENT
NEWSLETTER NOW ON-LINE

The Law Enforcement
Newsletter is now available
on-line, including old issues
beginning with calendar year
2000. To access the Law
Enforcement Newsletter go to
the SAO website at
<www.sao8.org> and click on
the “Law Enforcement
Newsletter” box.

Does the possible possession of a concealed firearm, without more, allow a Terry stop? No, according to a recent opinion of the 5th DCA.
In the case, a restaurant employee called in a tip that a customer, Timothy Burnett, appeared to have a gun in his waistband, although the employee didn't know exactly what the object Burnett had was and did not
actually see a firearm. There was also no evidence that Burnett had in
any way removed or displayed a gun. A responding officer found Burnett in the parking lot of the restaurant standing next to his car and
speaking on a cellphone. The officer saw a bulge in Burnett's clothing
that he believed was a concealed firearm and initiated a pat down,
which, of course, confirmed that the object was a gun. The officer had
not observed any illegal behavior and while Burnett was a convicted
felon that status was also unknown to the officer until after the gun was
discovered. Likewise, the officer did not know whether or not Burnett
had a concealed weapons permit before initiating the Terry stop.
The 5th DCA noted that possession of a gun in Florida is not illegal, and
that, even if concealed, possession is not illegal if a person has the appropriate permit. Acknowledging that a Terry stop can be based upon
observations of entirely legal behavior, the court held that there must
still be something about the circumstances, when considered in total,
that reasonably raises a suspicion that a crime has been or is being
committed. With no such evidence in this case, the convictions that
resulted were overturned, including for possession by a convicted felon.
The circumstances that might have allowed this stop to pass muster
are too numerous to itemize but could have included things like prowling or appearing to be casing a business, fleeing upon seeing an officer,
acting suspiciously in some other fashion or engaging in some furtive
behavior, or something incidental to the location, such as it being a
high crime, drug, or weapons location. Being able to articulate circumstances like that before a stop is made is critical to sustaining the stop
and any evidence that might be obtained.
This case is Burnett v State, 43 FLW D1014 (5DCA '18) for anyone
wanting to read the entire opinion.
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Disorderly Conduct

The SAO Is
Now On Twitter

The SAO has established a
Twitter feed to better disseminate information to the
media and others such as
law enforcement agencies.
Like us at #8THCIRCUITSAO.
For more information contact Deputy Chief Investigator Darry Lloyd at 352-3743670.

Edmond St. Fleury went to a pet store to buy a pet lizard. A store employee and a
manager decided that they would not sell him the lizard he wanted because they didn't think he could take care of it. St. Fleury became angry and began to loudly demand that they make the sale, causing other store patrons to stop and stare or even
leave the business. Police were called and he refused to leave the business, becoming more agitated and beginning to curse at the officers. Eventually he was told that
he was under arrest for Disorderly Conduct because he was "being loud and boisterous." Is this a valid charge?
Not according to the 4th DCA, which held that there was no evidence that St. Fleury
posed an immediate danger to anyone, or that he threatened violence or committed
any violent act before his arrest (after which he did fight the officers). Such conduct
falls short of what is required for Disorderly Conduct. The court noted that "mere boisterous behavior, even if it disrupts the operations of a business and draws onlookers'
attention." Physical contact such as fighting the police might have sufficed but that
occurred only after the arrest was announced and was therefore too late to justify
Disorderly Conduct.
The court referred to other cases where a charge of Disorderly Conduct was not permitted to stand. These include a case where a person inside a bank was yelling and
cursing at employees, causing some customers who could clearly overhear what was
happening to comment on his language but with no evidence that the customers responded in any fashion that constituted a breach of the peace. In another case, a
defendant yelling in the doorway of a back and then having a confrontation with responding officer to the point where customers were afraid to enter or exit the building
was also insufficient.
What could be done in dealing with such a situation? One alternative might be a trespass warning and arrest upon non-compliance with an order to leave. Another is to
be certain to document a reaction from onlookers that can be argued to be within the
statutory language of "affecting the peace and quiet" of others, "engag(ing) in brawling or fighting," or some other bad behavior by observers in reaction to the defendant.
This case is St. Fleury v State, 43 FLW D979 (4DCA '18) for anyone wanting
to read the entire opinion.
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