
 

 

Efforts are being made 
to experiment with 
courtroom processes, 
especially in the region-
al counties, in early 
September, but there is 
no guarantee that 
Covid numbers will al-
low that to succeed.  
For the moment as 
much testimony, depo-
sition and pre-trial mo-
tion practice as possi-
ble remains on a re-
mote basis.  Everyone's 
patience and flexibility 
as we work through 
exactly how that gets 
done is greatly appreci-

ated. 
 
Of more long term con-
sequence the ramifica-
tions of the events lead-
ing to current "de-fund 
the police" and other 
reform movements will 
no doubt be playing out 
for years to come.  All of 
us who are committed to 
good law enforcement 
need to know that while 
we can always improve 
what we do and how we 
do it the more radical 
proposals that make the 
rounds are not likely to 
take hold.  Be engaged 
in the process and be 
realistic in understand-
ing how our communi-
ties expect us to interact 
with them.  It goes with-
out saying that when it 
convenes next Spring 
the Florida legislature 
will again deal with a 
multitude of reforms, 
some reasonable and 
some not.  It is up to us 
to respond appropriately 
and work to make sure 
that the overwhelming 
good work done by our 
law enforcement agen-
cies to protect our com-
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Heading into the last 
part of the year things 
remain every bit as 
uncertain in the crimi-
nal justice system as 
they have been since 
March when the Coro-
navirus pandemic hit.  
As I write this in mid-
August, the courts re-
main largely shut down 
although at least in-
custody cases are be-
ing moved somewhat.  
Still, trials remain a 
moving target and 
there is no clear an-
swer as to when or 
how they may resume.  
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We’re on the web: 
Www.sao8.org 

REMINDER: 
L A W  E N F O R C E M E N T 
NEWSLETTER  NOW ON-LINE 

 
The Law Enforcement 
Newsletter is now available 
on-line, including old issues 
beginning with calendar year 
2000.  To access the Law 
Enforcement Newsletter go to 
the SAO website at 
<www.sao8.org> and click on 
the “Law Enforcement 
Newsletter” box. 
 

Any changes in agency email 
addresses should be reported 
to our office at  

clendeninp@sao8.org. 

 
For a copy of the complete 
text of any of the cases men-
tioned in this or an earlier 
issue of the Legal Bulletin, 
please call Chief Investigator 
Paul Clendenin at the SAO at 
352-374-3670. 

munities is not overlooked in some 
rush to find solutions for problems 
that don't really exist.  
 
Speaking of the legislature and as 
we always do in the Fall, the bulk of 
this issue is devoted to 2020 legis-
lative changes affecting criminal 
justice issues and agencies.  Please 
remember that the summaries of 
new or amended laws are intended 
only to alert you to something new.  
It relevant to you, you should pull up 
and read the entirety of the refer-
enced bill to be certain that you are 
fully aware of whatever is effective 
now.  This information is available 

SAO STAFF CHANGES 

 
The SAO welcomed Deborah 
Rothenberg as an ASA in the 
Gainesville office on August 11th.  
Deb comes to us from the Wayne 
County District Attorney's Office in 
Pennsylvania, where she has 
served since 2012, including as 
First Assistant since January of 
2018.  She will be initially as-
signed to assist in the Gainesville 
Intake and County Court divisions.   

 

Continued: Message from State Attorney 
Bill Cervone 

on a variety of websites, including 
from the Florida Senate and 
House of Representatives, or the 
SAO can always provide a copy on 
your request.   
 
 
 



 

 

Congratulations To... 

.  
ASA George Wright, who was appointed to the Circuit Court bench by Governor DeSantis on 
June 24th.  George will become Judge Wright when he takes office in January of 2021 and will 
fill the vacancy on the court created by the retirement of Chief Judge Jim Nilon.   
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The SAO Is  
Now On Twitter 

The SAO has established a Twitter feed to better dissemi-
nate information to the media and others such as law en-
forcement agencies.  Like us at #8THCIRCUITSAO.  For 
more information contact Deputy Chief Investigator Darry 
Lloyd at 352-374-3670. 

Homeland Security 
Opens Gainesville Office 

.  
The United States Department of Homeland Security has opened an office in Gainesville.  The office will 
function as a branch of the Jacksonville office and will be responsible for investigations and cases in 
Alachua, Levy, Gilchrist and Dixie Counties.   Special Agent Joel Richards will be in charge of the Gaines-
ville office after transferring to our area after several years being assigned to Hawaii and is already in 
place.  He expects a second agent, Tony Lada, to join the office in the near future.  Special Agent Rich-
ards can be reached at Joel.Richards@ice.dhs.gov or by phone at 352-204-4581 (office) or 808-658-
6131 (cell).    
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3rd DCA Reverses Course As To Joint Possession 

And Probable Cause 

 
The May 2020 issue of the Legal Bulletin 
contained a lengthy review of a then new 
3rd DCA case, J.J. v State.  That case in-
volved a finding as to the requirements for 
probable cause in a joint possession case, 
and the opinion amounted to significant re-
strictions on law enforcement.  In July, how-
ever, the 3rd DCA sitting en banc, meaning 
the entire court membership and not just 
the original panel of three judges who initial-
ly decided the case, reviewed the case and 
reversed that ruling. 
 
To refresh everyone, J.J., a juvenile, was one 
of three people in a kitchen when officers 
made a warrantless entry in pursuit of an-
other person.  The officers saw a fork, a 
scale, and a glass beaker on the stove in 
the kitchen, each with a white substance 
suspected to be crack cocaine on it.  There 
were two other adults in the kitchen but the 
juvenile as the closest to the stove.  He was 
sitting in a chair, not facing the stove, not 
touching the stove, and looking at his cell-
phone which he was holding in both hands 
when the officers entered.  He was neither 
asked nor said anything but he was arrested 
due to his proximity to the suspected co-
caine and paraphernalia.  There was no evi-
dence that he lived in the residence or re-
garding his status as an owner, a renter, a 
visitor, or whether he was with one of the 
adults who were there.  In addition to the 
other two adults in the kitchen, several oth-
er adults were in other rooms in the resi-
dence.   

 
The issue in the case was whether probable 
cause existed to arrest the juvenile.  The 
original panel opinion said no, there was 
not, saying that while these facts and the 
juvenile's proximity to the illegal articles may 
have created a founded suspicion to ques-
tion the juvenile they fell short of probable 
cause.   
 
In reversing that ruling, the en banc opinion 
began by noting that proximity alone is not 
enough to establish constructive possession 
of contraband.  As we know, going beyond 
mere presence, or proximity, is always the 
challenge in constructive and joint posses-
sion situations.  The en banc opinion, how-
ever, went on to say that probable cause of 
joint, constructive possession can be based 
on the totality of the circumstances includ-
ing proximity in a setting where a drug deal-
er would be unlikely to admit an innocent 
person with the potential to furnish evi-
dence against him.  Probable cause, the en 
banc opinion goes on to say, requires only a 
probability or "substantial chance" of crimi-
nal activity, not an actual showing of such 
activity, and "is not a high bar."  Probable 
cause "does not demand any showing that 
such a belief be correct or more likely true 
than false."   

 
Applying that standard to the facts, the full 
DCA relied on the juvenile having been seat-
ed next to a stove opening being used to 
cook crack cocaine in a small kitchen of a 
private dwelling when and where only an 
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3rd DCA Reverses Course As To Joint Possession 
And Probable Cause…….. 

Continued 

accomplice would normally be admitted.  
While those facts, they concluded, may not 
establish constructive possession beyond a 
reasonable doubt, or even that possession 
was more likely than not, they clearly sup-
port a "substantial chance" of possession, 
which is all the 4th Amendment requires for 
probable cause.   
 
The moral of the story remains largely the 
same as it was with the original opinion in 
the case: detail detail detail!  All of the argu-
ably small or even inconsequential details of 
the case are what the revised, corrected 
opinion used to conclude that under the to-
tality of the circumstances there was proba-
ble cause.  As a bonus, the en banc opinion 
addressed the claimed deficiencies the orig-
inal panel relied on.  That the juvenile said 
nothing, for example, means nothing be-
cause the 4th Amendment does not require 
that and there is no authority to require that 
he even be asked anything.  The essential 
nature of probable cause is that it is "a prac-
tical nontechnical conception that deals 
with the factual and practical considerations 
of everyday life on which reasonable and 
prudent men, not legal technicians, act."      

 



 

 

Page 6  

 

 

 

 

Retired University Police Department Lieutenant Colonel Martha Varnes passed away on July 17th after 
struggling with Alzheimer's.  She was 85.  Martha joined UPD in a clerical position in 1958, returned to 
school in the late 60s and became a patrol officer in 1974 as the agency's first female officer, and 
worked her way through the ranks in the following years.  She was a pioneer for women in law enforce-
ment and for victim's advocacy, especially for those who had suffered sexual or relationship violence.  A 
mentor to many and a friend to all, she embodied community policing at the University of Florida and in 
the broader community before that term became fashionable.   
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 With Thank To ASA Monica Hofheinz 
Of Ft. Lauderdale For Her Hard 
Work Compiling This Summary 
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